EASTERN WASHINGTON DIGEST OF DECISIONS

S 1S I = 1S PP 5
R O 1T PSP 5
S LS LT = 1S PP 5
R I O 1T PO 6
S LS A = 1o PP 6
R I O 1T PP 6
S LS 1 T = 1S PP 7
2000 CASES .. ittt ettt ettt ettt e et e e e et e e ettt e e e eta e e eeta e e e earananaaaaenes 7
P20 [0 O 1] PP SRPPRN 8
DIGEST Of DECISIONS .....ttttttititttttttteeeeee ettt 9
GO D T Y PP 9
Accessory DWelling UNiItS (ADWU) ......oouiiiiiiiiiiiiiiiiieiee ettt eeeeeees 9
Y [0} o] 1o o I UUPPPURPPSPUP 10
AGECUIUIAl LANAS ...t 10
T oL o S PPTPPRUP 19
N =T T [0 0= o | SRR 21
Y 0 T2 = L1 o] o USSP 23
APPEAI L0 COUIM ... 23
Best Available SCIENCE (BAS) ......coooiiiiiei e e e e e e e e e 24
= 0= 0 £ P 28
o LU =T SRR PRP 29
=0T o [T a1 = 0T ) S 30
(0T o] r= I = T | (ST = 1= 0 0= o | RSSO 33
(O3 [U 51 1= ] o o PP P PP P UTPPPPPR 34
Community, Trade & Economic Development (CTED), Department of............cccceeeeeeeeee, 34
(0] 101 0] 7= T g o7 =TT TP PUUUPPURPRRRT 35
COMPrENENSIVE PIAN..... .o e e et e e e e e e e e e e e et aaeeeeeaeennns 37
CONCUITEINCY ...ttt ettt e oo et e e et e e e e e e e et e e e e b e e e e e e e e e e e en b e e e e e e e e eeeeeees 38
(7o) K711 1= [ Y/ PP 39
(@70] o1 1] 011 F= T Lot S 41
(@00} o [T =110 o AR 41
County-wide Planning POICIES (CPPS) ......uuuiiiiiiiiiiiiii e 42
(O g1 (or= | Y (== 1RSSR 44
Critical AQUITEr RECNAIGE AIBAS.......uuuiiiiii e 50
D] (=7 =T g o = RSP PPRR 50
D 7=T ]| P PP PP PP P PP PPPPPPPPPP 51
Development REQUIALIONS ...........cooiiiiiiiei e e e e e e e e e s 51
Discretion of LOCal GOVEIMMENT..........uuiiiiiii et e e e e e e e e e e e e e e e e eeeneannnes 56
D1 41 7S | O 57
DISPOSITIVE IMOTION ....ceiiiiiiiiiiiiie ittt ettt ettt e ettt e e e e e e e e e e eeeeeeeeas 58
Essential PUDIIC FaCIlItIES........ccooiiiici e e e 58
3 = 10 13 1o ) o PSS 58
= | (U= o Ao S 59
Fish and Wildlife Habitat CONSErVation AFCaS ..........uuuiiieeeeieiieiiiiaeee e e e e eeeeiiina e e e e e eeeeeennnnnnns 59
o =T A = T T £ R 60
€T = 1SS 62

EWGMHB DIGEST OF DECISIONS 1 2"° EDITION REVISED 2002



Historical and ArcheologiCal SIteS...........couviiiiiiiiiiiiiiiiee e 64

T o WISy (= U BTSNV Z= (o] o g =T o S 65
INNOVALIVE TECNNIQUES ....ceiiiiiiiiiiiiiiieeeeee ettt e e e e e e eeeeees 65
1 =T T SO 66
Interim Urban Growth Areas (IUGAS) ......oeiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeet ettt eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeees 66
1172 T L1 PR 68
B L1 o | 110 o SRR RPPPPRR 72
JUFISAICION = (B0 GAYS) ..eeeeetruiiiiiieeee ettt e e e e e e et e e e e e e e e e e e et e e e e e eeeeeeaaasa e aeeeeeeeessnsnnnnnns 75
7= 6 TP 76
Master Planned ReSOIS (MPRS) .......uuiiiiiii s e e e e 77
1YL= o = 1o o PR 78
MiINeral RESOUICE LANUS .......uiiiiiiiiieiiiii e e e e s e e e e e e e e e et e e e e e e e e e eenneaa s 78
MINIMUM GUIAEIINES ... e e e e e e et a e e e e e e e e eeetannnaeeeeeas 82
Y1} (o 1O 82
Natural RESOUICE LANGS ......uuiiiiiiiieiiiie et e ettt e e e e e e e e e et e e e e e e e e e eeeesnnn s 83
NN (o R 86
(@1 Tod =TI\ o 1[0 = RSP 89
OFM Population ProjJECHION .......uuuiii et e e et e e e e e e e e e et e e e e eaeeennnnes 90
oY1 1 PR 91
PetitioN fOr REVIEW ...ttt e e e e e e e e e e e e e e e e eaaeas 91
g F= L (=0 [ 1= T [ P 92
Presumption Of ValIAILY .........ooii oo e e 93
PrOPerty RIGNTS ..ooeeiiiiiiiiiiiiiiiii ettt ettt e ettt e e ettt e e e e e e e e e e eeeeeeeas 93
PUbIic FaCIlitieS and SEIVICES.........cuuiiiiiii it e e e e e 94
PUBIIC PartiCIPALION .....ceiiiiiiiiiiiiiiiiieieeeee s 94
0 o] 1= 1T o U EPPPPPPPRTRU 106
=Tt o] 5] [0 =] =1 (o] o [ SURPPPPPRPTTR 107
o 0] o P UPUSUSR 107
RemMand DY BOAId ........ooouiiii e 109
ST 0] 1111 0] o P PPU 110
Resource Lands - See Natural RESOUICe LandS.........ccoveiiiiiiiiiiiiiiiieeeeeeeeeeiiiie e 110
RIPAIAN ATBAS ... i e eiieeeietiis et e ettt e e e e et e e e ettt a e e e e eeeeeeesaeasaaaeeeeeeeeesansnnaaaeeeaeeensssnnnnnnns 110
RAID-Rural Areas of More Intensive Development [LAMIRD] ........cooooiiiiiiiiiiiiineeeeeeeeeeeiiees 110
U = L O =T (T PSS 115
RUIAI DENSITIES. ..ottt e e e e e ettt et e e e e e e e e e eeeatsa e e e e eeeeeeeesnnnnnnnns 115
U = LN = 1= 0 =T o | PP 116
ST=To U= o Tox | o [ RUPPPTPTPP 118
Y= Y/ o] RS 119
0 010 (=] 1 TS 119
Shorelines Master Program (SMP) ......cooooiiiiiiiiii e e e e e 119
“SNOW YOUE WOTK ... ettt e e e e e e et e et e e e e e e e e e e aeaaa e e e e e e eeeeennnns 120
0 ] > 111 S 121
StANAAIT OFf REVIBW.......iiii ittt e e et et et e e e e e e e e e e ettba e e e e e aaeeeees 121
0 = 1 o 11 T S 123
State Environmental POlICY ACE (SEPA) ....oouuiiii et 126
1011 = L1 0 o S 128
Subject Matter JUINSAICHION ..........uuiiii et e e e e e e eabb e e e e e 129
YU ] 0= U YA L8 o o 0= o | 129
L= U0 011 =1 1o o PRSPPI 129

EWGMHB DIGEST OF DECISIONS 2 2"° EDITION REVISED 2002



UID AN DN SIS .o enieiee e e e e e e ettt e e 130

Urban Growth Ar€as (UGAS) ....eeuiiiiiiiieeee et e e e e e et e e e e e e e e et a e e e e e e e e e eaata e e eeeaees 130
LU g = 1 I ] 011, 1 o PO 133
L o= T TS =T Vo = 134
LAY ] 1 = o £ UEPPTPUPRRSPTR 135
AppendixX A - GlOSSaAry Of ACTONYIMS .. ...iii e e e e e e e e e e e e e e e e eeraa s 137
Appendix B - GMA Legislative HIStOIY ..........cooiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeee e 139
APPENIX C - COU DECISIONS......ciieiiiiiiiie e e e e e e e e e e e e e e e e e e e e e e eesaan e e aeeaes 3

EWGMHB DIGEST OF DECISIONS 3 2"° EDITION REVISED 2002



EWGMHB DIGEST OF DECISIONS 4 2"° EDITION REVISED 2002



TABLE OF CASES

1993 CASES

North Cascades Conservation Council and Washington Environmental Council v. Chelan County Board
of Adjustment, EWGMHB 93-1-0001

Merrill H. English and Project for Informed Citizens v. Board of County Commissioners of Columbia
County, EWGMHB 93-1-0002

1994 CASES

Save Our Butte Save Our Basin Society v. Chelan County, EWGMHB 94-1-0001 and 94-1-0015.
Yakima Indian Nation v. Kittitas County, EWGMHB 94-1-0002

Save Our Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB 94-1-0015

Ridge, et al. v. Kittitas County, EWGMHB 94-1-0017

City of Ellensburg and Mike Williams v. Kittitas County, EWGMHB 94-1-0019

Confederated Tribes and Bands of the Yakima Indian Nation v. Yakima County, EWGMHB 94-1-0021
Confederated Tribes and Bands of the Yakima Indian Nation v. Kittitas County, EWGMHB 94-1-0022
Benton County Fire Protection District No. 1 v. Benton County, et al., EWGMHB 94-1-0023

Williams, Diefenbach, and City of Ellensburg v. Kittitas County, EWGMHB 94-1-0025

1995 CASES

Coalition of Responsible Disabled v. City of Sookane, EWGMHB 95-1-0001

Moore v. Whitman County, EWGMHB 95-1-0002

City of Ellensburg v. Kittitas County, EWGMHB 95-1-0003

City of East Wenatcheg, et al. v. Douglas County, EWGMHB 95-1-0004

Frost v. Spokane County, EWGMHB 95-1-0005

Blue Mountain Audubon Society, et al. v. Walla Walla County, EWGMHB 95-1-0006
Kittitas County v. City of Ellensburg, EWGMHB 95-1-0007

City of Ellensburg, et al. v. Kittitas County, EWGMHB 95-1-0009

Woodmanseg, et al. v. Ferry County, EWGMHB 95-1-0010

EWGMHB DIGEST OF DECISIONS 5 2"° EDITION REVISED 2002



1996 CASES

City of College Place v. Walla Walla County, EWGMHB 96-1-0001

City of Ellensburg, et al. v. Kittitas County, EWGMHB 96-1-0003

Advantage Homes v. City of Ephrata, EWGMHB 96-1-0004

Moore v. Whitman County, EWGMHB 96-1-0005

Cities of Ephrata, Moses Lake, Royal City and Warden v. Grant County, EWGMHB 96-1-0008
Wenatchee Valley Mall Partnership, et al. v. Douglas County, EWNGMHB 96-1-0009

Easy v. Sookane County, EWGMHB 96-1-0010

Yakima Indian Nation v. Klickitat County, EWGMHB 96-1-0011

Easy, et al. v. Sookane County, EWGMHB 96-1-0016

City of Ellensburg, Ridge, et al. v. Kittitas County, EWGMHB 96-1-0017

1997 CASES

Howe v. Sookane County, EWGMHB 97-1-0001

Wenatchee Valley Mall Partnership, et al. v. Douglas County, EWGMHB 97-1-0003
Olympic Pipeline Co., et al. v. Kittitas County, EWGMHB 97-1-0004c

Knapp, et al. v. Sookane County, EWGMHB 97-1-0015c

Weaver, et al. v. Yakima County, EWVGMHB 97-1-0016

Woodmanseg, et al. v. Ferry County, EWGMHB 97-1-0018

Cascade Columbia Alliance v. Kittitas County, EWGMHB 97-1-0019

Salnick, et al. v. Spokane County, EWGMHB 97-1-0020

Kuper Farm, et al. v. Grant County, EWGMHB 97-1-0021

Saddle Mountain Minerals et al. v. City of Richland, EWGMHB 97-1-0022

1998 CASES
Cascade Columbia Alliance v. Kittitas County, EWGMHB 98-1-0001
Puget Sound Energy v. Kittitas County, EWGMHB 98-1-0002

Cities of Moses Lake and Ephrata v. Grant County, EWGMHB 98-1-0003

EWGMHB DIGEST OF DECISIONS 6 2"° EDITION REVISED 2002



Cascade Columbia Alliance v. Kittitas County, EWGMHB 98-1-0004
Cascade Columbia Alliance v. Kittitas County, EWGMHB 98-1-0007
City of Richland v. Benton County, EWGMHB 98-1-0005

Robinson v. Benton County, EWGMHB 98-1-0006

1999 CASES

Wilma, et al. v. Sevens County, EWGMHB 99-1-0001c

Belaire et al v. Yakima County EWGMHB 99-1-0003

Concerned Friends of Ferry County v. Ferry County EWNGMHB 99-1-0004
Saddle Mountain Minerals and Gary Maughan v. City of Richland, EWGMHB 99-1-0005
Bert and Gayle Bargmann, et al. v. City of Ephrata EWGMHB 99-1-0008c
Harrison, et al. V. Stevens County EWGMHB 99-1-0010c.

Bert and Gayle Bargmann v. Grant County EWGMHB 99-1-0013.

Latah Creek Neighborhood Council v. City of Spokane, EWGMHB 99-1-0014.
Saddle Mountain Minerals, L.L.C. et al. v. Grant County, EWVGMHB 99-1-0015.
City of Moses Lake v. Grant County, EWGMHB 99-1-0016.

Grant County Association of Realtors v. Grant County, EWGMHB 99-1-0018.

James A. Whitaker v. Grant County, EWGMHB 99-1-0019.

2000 CASsEs

Concerned Friends of Ferry County v. Ferry County, EWGMHB 00-1-0001.
Concerned Friends of Ferry County v. Ferry County, EWGMHB 00-1-0002.
Gary D. Woodmansee v. Ferry County, EWGMHB 00-1-0003.

Gary D. Woodmansee v. Ferry County, EWGMHB 00-1-0006.

Gary D. Woodmansee v. Ferry County, EWGMHB 00-1-0007.

David M. Abercrombie v. Chelan County, EWGMHB 00-1-0008.

Beatrice M. Bertelsen, et al. V. Yakima County, et al. EWGMHB 00-1-0009.

Citizens For Good Governance, et al. v. Walla Walla County, EWGMHB 00-1-0011.

EWGMHB DIGEST OF DECISIONS 7 2"° EDITION REVISED 2002


http://www.gmaboards.wa.gov/eastern/ew_decisions/ew1999/01-13bargmann,finaldecisionandorder,05-19-00.doc
http://www.gmaboards.wa.gov/eastern/ew_decisions/ew1999/01-14latahcreekneighbor,finaldecisionandorder,05-16-00.doc
http://www.gmaboards.wa.gov/eastern/ew_decisions/ew1999/01-15saddlemountainminerals,orderonmotions,02-23-00.doc
http://www.gmaboards.wa.gov/eastern/ew_decisions/ew1999/01-16moseslake,petitionersmotionforreconsideration,08-16-00.doc
http://www.gmaboards.wa.gov/eastern/ew_decisions/ew1999/01-18grantcoassocofrealtors,finaldecisionandorder,05-23-00.doc
http://www.gmaboards.wa.gov/eastern/ew_decisions/ew1999/01-19whitaker,orderonrespmotionforreconsider,08-07-00.doc

Gary D. Woodmansee v. Ferry County, EWGMHB 00-1-0012.

Concerned Friends of Ferry County v. Ferry County, EWGMHB 00-1-0013.

Gary D. Woodmansee v. Ferry County, EWGMHB 00-1-0015.

Larson Beach Neighbors and Jeanie Wagenman v. Sevens County, EWGMHB 00-1-0016.

Ridge v. Kittitas County, et al., EWGMHB. 00-1-0017. Affirmed Y akima Co. Sup. Ct.5/29/01.

2001 CASEs

Loon Lake Property Owners Association, et al. v. Sevens County, EWGMHB 01-1-0002c.
City of Cle Elumv. Kittitas County, et al. EWGMHB 01-1-0003.

Concerned Friends of Ferry County, et al. v. Ferry County, et al., EWGMHB, 01-1-0008.

City of Moses Lake v. Grant County, EWGMHB 01-1-0010

EWGMHB DIGEST OF DECISIONS 8 2"° EDITION REVISED 2002



DIGEST OF DECISIONS

180 DAYS

The Board holds that there are five prerequisite conditions that must be met before it will
consider granting a motion for continuance. First, the purpose, intent and principles of the
Act must be preserved. Second, al the parties must jointly make the motion. Third, granting
the motion will not bar or delay implementation of the Act with regard to other potential
parties or interests. Fourth, any party may terminate the continuance, without cause, by filing
as a pleading with the Board a “Notice Revoking Continuance.” Fifth, all parties must agree
that in the event this Board enters the requested order that this motion and the resulting order
constitutes the law of the case and shall not be subject to challenge or attack in this or any
subsequent appellate proceeding related to this petition for review. These qualifying
conditions narrowly limit motions for continuance under RCW 36.70A.300(1). This tool
should only be used in cases where implementation of the Act is furthered, where no other
potential party or interest is hindered, and where the interests of the parties, including a
party's right to proceed with the petition, are protected. Kittitas County v. City of Ellensburg,
EWGMHB 95-1-0007, Motion Order Granting Continuance (Jan.18, 1996).

The Board concludes that the legislature intended the word “shall,” as used in RCW
36.70A.300(1), to be directory, thus allowing parties to waive their right to a decision within
180 days. Kittitas County v. City of Ellensburg, EWGMHB 95-1-0007, Motion Order
Granting Continuance (Jan. 18, 1996).

In the absence of information showing land capacity analysis, we are unable to determine if
an IUGA is properly sized. The GMA was amended to allow 180 days “or such longer
period as determined by the board in cases of unusual scope or complexity.” This Board
feels the amendment was for cases such as this. It would be foolish to require the duplicated
effort of the designation of a new [UGA would cause if the FUGA can be expeditiously
completed. Knapp, et al. v. Spokane County, EWGMHB 97-1-0015c, Final Decision and
Order (Dec. 24, 1997).

ACCESSORY DWELLING UNITS (ADU)

RCW 36.70A.400 states that any local government that is planning under the Housing Policy
Act shall comply with RCW 43.63A.215(3). The Board finds that RCW 43.63A.215, when
read as a whole, requires local governments to adopt development regulations, zoning
regulations or official controls that provide for accessory dwelling units in areas zoned for
single-family residential use by December 31, 1994. Coalition of Responsible Disabled v.
City of Spokane, EIWVGMHB 95-1-0001, Dispositive Motion and Final Order (Jun. 6, 1995).

A statutory interpretation that does not require the local governmental entity to adopt an
ADU regulation or control runs against the legidature’'s stated intent. Coalition of
Responsible Disabled v. City of Spokane, EWGMHB 95-1-0001, Dispositive Motion and
Final Order (Jun. 6, 1995).

The Housing Policy Act places a mandate on a city separate from, and additional to, the
GMA, and requires every city with a population of twenty thousand or more to pass an ADU
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regulation or control by the end of 1994. Coalition of Responsible Disabled v. City of
Sookane, EWGMHB 95-1-0001, Dispositive Motion and Final Order (Jun. 6, 1995).

ADOPTION
e WAC 365-195-805(3) states:

“(3) Adoption schedule. The strategy should include a schedule for the adoption or
amendment of the development regulations identified. Individual regulations or amendments
may be adopted at different times. However, all of the regulations identified should be
adopted by the applicable final deadline for adoption of development regulations.”

While it may have been appropriate to adopt the development regulations more timely, the
language in WAC 365-195-805(3) is directive only. Words “should” and “may” be do not
have the same weight as words like “shall”. 00-1-0001: Concerned Friends of Ferry County
v. Ferry County; Final Decision and Order, July 6, 2001

e RCW 36.70A.040(4)(d) states:

“...the county and each city located within the county shall adopt a comprehensive land use
plan and development regulations that are consistent with and implement the comprehensive
plan within four years of the certification by the office of financial management, but a county
or city may obtain an additional six months before it is required to have adopted its
development regulations by submitting a letter notifying the department of community,
trade, and economic development of its need prior to the deadline for adopting both a
comprehensive plan and devel opment regulations.”

The Respondent, having adopted its Comprehensive Plan in 1995, should have by that time
adopted devel opment regulations that are consistent with and implement the Comprehensive
Plan. Ferry County admits they are working on the Comprehensive Plan through case No.
97-1-0018 and that development regulations will be done following the adoption of the
amended comprehensive plan.

The Long and Short Plat Subdivision Ordinances are not where the County will adopt the
required consistent development regulations. However, these land use regulations must be
consistent with the Comprehensive Plan especially, where, as to the RSAs,(Rura Service
Areas) they stand alone. 2.5-acre lots are the minimum size of lots allowed within a RSA
when using the Short and Long Subdivision Ordinances. That was inconsistent with the
Comprehensive Plan’ s provisions dealing with Rural Service Areas. A provision is needed to
allow smaller lot sizes within the RSAs “ to minimize and contain the existing areas or uses
of more rural development”. 00-1-0001: Concerned Friends of Ferry County v. Ferry
County; Final Decision and Order;(Jul.6,2000)

AGRICULTURAL LANDS
e The Board agrees with the County’ s contentions regarding ten and twenty acre lots as part of

the protected agricultural lands designation. If small lots were allowed throughout the
agricultural zones, clearly, the agricultural lands and industry would not be protected.
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However, small agricultural lots are of increasing importance in many areas of our State,
including Walla Walla County. Agricultural activities found on small lots are definitely
becoming more common and have long-term commercial significance and deserve
protection. The Board recognizes that not all these parcels will be used for production, but
their potential for future production purposes needs to be preserved. The Board complements
the County for this foresight. Citizens for Good Governance, 1000 Friends of Washington
and City of Walla Walla, v. Walla Walla County, EWGMHB 01-1-0015¢ & 01-1-0014cz,
Final Decisions and Order (May 1, 2002).

e TheBoard in the case Wenatchee Valley Mall Partnership v. Douglas County, EWGMHB 96-
1-0009 has recognized clustering as an acceptable technique to preserve large-tract
agricultural lands. The objective of preserving agricultural lands of long-term commercial
significance does not mean homes cannot be built on these lands, only that the lands remain
in parcels sizes, which enable agricultural production. Clustering of homes, along with
relatively large lot sizes for the underlying zone, certainly encourages preservation of large
tracts for agricultural production. Citizens for Good Governance, 1000 Friends of
Washington and City of Walla Walla, v. Walla Walla County, EWGMHB 01-1-0015¢c & 01-
1-0014cz, Final Decisions and Order (May 1, 2002).

e The Respondent does not contend that 2 %2 acre lots will protect agricultural lands, or in any

way preserve these lands for agricultural use. Rather, they argue that tax incentives alone will
keep these lands available for agricultural productions. The Board rejects that argument.
Ferry County has an “affirmative duty” to protect designated agricultural lands. Allowing
those lands to be divided into 2 % acre lots simply does not protect those lands for
agricultural use. The tax incentives alone are insufficient to protect agricultural lands.
The 2.5-acre minimum |ot size as applied to agricultural resource lands in Ferry County, fails
to comply with the affirmative duty to conserve and protect agricultural resource lands to
assure the maintenance of the agricultural industry. Concerned Friends of Ferry County and
David L. Robinson v. Ferry County, EWGMHB, 01-1-0019, Final Decision and Order, (June
14, 2002).

e Yakima County is required to designate and conserve agricultural resource lands within their
jurisdiction. Thus, there can be no dispute that the GMA mandates Counties to take action to
conserve their agricultural lands. As this Board has found before, local governments are
required to “make efforts to include, rather than exclude, agricultural lands, preserving those
parcels for future natural resource-based industries.” Grant County. Supra. Wenas Citizens
Association et al., v. Yakima County, and Jim Caton, EIWVGMHB, 02-1-0008, Final Decision
and Order, (November 4,2002).

e This Board has also found that agricultural lands are not “conserved” if they are not
“maintained.” English v. Columbia County, EWGMHB No. 93-1-0002 (FDO, November 12,
1993, (defining “ conservation” to mean “intended to maintain agricultural and forest resource
lands.” ); Save Our Butte Save Our Basin Society v. Chelan County, EWGMHB No. 94-1-
0015 (FDO, August 8, 1994.) Wenas Citizens Association et al., v. Yakima County, and Jim
Caton, EWGMHB, 02-1-0008, Final Decision and Order, (November 4,2002).

e The Board notes the Caton property has been in the Conservation Reserve Program (CRP)
for the best part of the past 20 years. This is through the Farm Service Agency with the
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USDA. The CRP is a voluntary program that offers annual payments, incentive payments
and annual maintenance payments for certain activities, and cost-share assistance to establish
approved cover on €ligible cropland. The program encourages farmers to plant long-term
resource-conserving covers to improve soil, water, and wildlife resources. Wenas Citizens
Association et al., v. Yakima County, and Jim Caton, EWGMHB, 02-1-0008, Final Decision
and Order, (November 4,2002).

e While any Reclamation water does not serve this land, this Board has found in several cases
that agricultural land of long-term significance does not have to be irrigated lands. This
Board has stated that junior water rights and non-irrigated lands can be as productive if not
more productive than lands that are irrigated. Wenas Citizens Association et al., v. Yakima
County, and Jim Caton, EWGMHB, 02-1-0008, Final Decision and Order, (November
4,2002).

e The Board has carefully reviewed the Supreme Court decision in King County v. Cent. Puget

Sound Growth Mgmt. Hearings Bd., Supra. Because of that decision, the Board is compelled
to find the County is out of compliance. King County, in that case, greatly limited the uses,
prohibited all but a few structures and emphasized the temporary status of such uses. Yet the
Supreme Court found that the County’ s proposed action to convert agricultural land to active
recreation uses does not comply with the Act’s mandate to preserve agricultural lands. The
Court found that the explicit purpose of RCW 36.70A.177 is to provide for creative
aternatives that conserve agricultural lands and maintain and enhance the agricultural
industry.
In the cited case, the court concludes that “in order to constitute an innovative zoning
technique consistent with the overall meaning of he Act, a development regulation must
satisfy the Act’'s mandate to conserve agricultural lands for the maintenance and
enhancement of the agricultural industry.” 1d p. 142. The Court further points out that “The
statute encourages counties to limit innovative techniques ‘to lands with poor soils or
otherwise not suitable for agricultural purposes™ id p.142. The Court went on to say, “it
should not be read that the County may encourage nonagricultural uses whether or not the
soils are poor or unsuitable for agriculture.” 1d p. 142. Such innovative zoning techniques are
limited to lands with poor soils or otherwise not suitable for agricultural purposes. The Court
pointed out that some of the land in their case was in fact Prime soils. This finding does not
limit the decision to only Prime soils but rather was a statement that “ The evidence does not
support a finding that the subject properties have poor soils or are otherwise not suitable for
agricultural purposes.” Therefore, we are forced to conclude the properties in our case do not
qualify for ‘innovative zoning techniques.’” While the Walla Walla County development
regulations are for Agricultural Resource Lands that are not Prime or Unique, the Courts
ruling would still apply to the Walla Walla Ordinance provisions. City of Walla, Citizens for
Good Governance and 1000 Friends of Washington, v. Walla Walla County, EWGMHB, 02-
2-0012c, Final Decision and Order, (November 26, 2002).

e The County’s claims that other goals of the Act, namely the requirement to provide for
recreational opportunities, could override the requirement to protect agricultural resource
lands was also addressed by the Supreme Court. The Superior Court, in their review of the
case, had ruled that under RCW 36.70A.177, the location of recreational uses on Agricultura
Resource Lands was authorized as an innovative zoning technique. The Court of Appeals and
Supreme Court reversed this interpretation. “However, the County’s proposed action to
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convert agricultural land to active recreation does not appear in any of the Act’s suggested
zoning techniques.” ...”Nothing in the Act permits recreationa facilities to supplant
agricultural uses on designated lands with prime soils for agriculture.” P.143.

As in the King County case above, we find here “ the evidence does not support a finding
that the subject properties have poor soils or are otherwise not suitable for agricultural
purposes.” Supra, P.142.

While the Board recognizes the circumstances in Walla Walla County are different from
King County, we cannot distinguish the Supreme Court ruling in King County v. CPSGMHB,
supra, to permit the objected-to recreational uses alowed in the Walla Walla County
Ordinance No. 269. City of Walla, Citizens for Good Governance and 1000 Friends of
Washington, v. Walla Walla County, EWGMHB, 02-2-0012c, Final Decision and Order,
(November 26, 2002).

e The Board finds the Supreme Court ruling in King County v. CPSGMHB, 142 Wn.2d 543,
562 (2000) compelling: counties must preserve agricultural lands as directed by the Growth
Management Act. Intervenor's arguments seem to overlook the fact that the County
designated the subject property as agricultural land of long-term significance; the Board did
not. The question addressed by the Board is “Was this de-designation of agricultural
Resource Land appropriate?’ The Board concluded the County was not correct in that de-
designation, and did not establish an adequate basis for removing that designation. The
County argues three factors as their justification for removing the land from protected status:
1) to correct an obvious mapping error; 2) to better implement the Comprehensive Plan; and
3) a need for more Rural Self-Sufficient zoned lands. The County and Intervenor fail to
convince the Board in all three factors. The record does not support a need for more 5-acre
lots in Yakima County. The Record holds no support for an argument that dividing an
existing farm into 5-acre lots better implements the Comprehensive Plan. Nor does the record
establish any obvious mapping error in the origina designation. Wenas Citizens Association
et al., v. Yakima County, and Jim Caton, EWGMHB, 02-1-0008, Order on Maotion for
Reconsideration, (December 2, 2002).

e The Growth Management Act, with further direction from the Supreme Court, mandates the
preservation of farmlands. This mandate is not limited to flat land, or irrigated land, or prime
or unique soils. The County has designated the subject land as agricultural land of long-term
commercia significance. It has not established a basis to conclude that designation was in
error. Wenas Citizens Association et al., v. Yakima County, and Jim Caton, EWGMHB, 02-1-
0008, Order on Motion for Reconsideration, (December 2, 2002).

e The Department of Community Development guidelines shall be minimum guidelines that
apply to all jurisdictions in designating agricultural lands. While a county may incorporate
additional criteriain its classification system, WAC 365-190-050(1) remains the standard by
which the ordinance is measured. Merrill H. English and Project for Informed Citizens v.
Board of County Commissioners of Columbia County, EWGMHB 93-1-0002, Final Decision
and Order (Nov. 12, 1993).

e While there is opportunity for the exercise of local judgment and it is obvious that the local
community understands its agricultural lands better than anyone el se, the conclusions reached
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must be the product of a valid process. The record must show that the county considered the
factors for determination of agricultural lands of long-term significance given in WAC 365-
190-050(1). Merrill H. English and Project for Informed Citizens v. Board of County
Commissioners of Columbia County, EWGMHB 93-1-0002, Final Decision and Order (Nov.
12, 1993).

e The second edition of the Random House Dictionary of the English Language defines
“conservation” as 1) “the act of conserving, prevention of injury, decay, waste or loss” and 4)
“the careful utilization of a natural resource in order to prevent depletion.” Thus,
conservation prevents the loss or degradation of the resource. Using this definition, we hold
“conservation” as used in RCW 36.70A.060 is intended to maintain agricultural and forest
resource lands. Merrill H. English and Project for Informed Citizens v. Board of County
Commissioners of Columbia County, EWGMHB 93-1-0002, Final Decision and Order (Nov.
12, 1993).

e Unlike a dry land wheat area, for instance, where al the land in a particular area may be
dedicated to a particular crop or use, the orchard area in Chelan County is both diverse and
complex. The land classifications change rapidly and often in the extreme. Blocking off
whole areas may be too blunt an agricultural-lands designation tool. Using appropriate
performance criteria as an alternative designation tool would provide flexibility to deal with
non-qualifying lands. Save Our Butte Save Our Basin Society, et al. v. Chelan County,
EWGMHB 94-1-0015, Final Decision and Order (Aug. 8, 1994).

e While there is opportunity for the exercise of local judgment, the conclusions reached must
be the product of a valid process. The record must show that the County considered the
factors for determination of agricultural lands of long-term significance given in WAC 365-
190-050. Save Our Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB 94-1-
0015, Final Decision and Order (Aug. 8, 1994).

e The Growth Management Act specifically differentiates between agricultural resource lands
and rural lands. County residents who desire arural lifestyle should have the opportunity to
purchase rural home sites in rura areas that do not have long-term commercial value as
agricultural land. Save Our Butte Save Our Basin Society, et al. v. Chelan County,
EWGMHB 94-1-0015, Final Decision and Order (Aug. 8, 1994).

e All counties, whether planning or non-planning, must designate agricultural resource lands
and critical areas. All counties must protect critical areas. These designations and
protections provide the basis for further planning. Save Our Butte Save Our Basin Society, et
al. v. Chelan County, EWGMHB 94-1-0015, Compliance Hearing Order (Jan. 30, 1995).

e Planning Goa 8, the enhancement of natural resource-based industries, does not prevent
productive agricultural lands from inclusion within an IUGA. There is no reason to believe
that agricultural lands to the extent they are included within these IUGAS cannot continue to
be successfully farmed. Benton County Fire Protection District No. 1 v. Benton County, et
al., EWGMHB 94-1-0023, Final Decision and Order (Apr. 25, 1995).

e The basic requirements for designation of agricultural resource lands under RCW
36.70A.170(1) are provided in the definitions of the terms “agricultural land” and “long-term
commercia significance.” City of Ellensburg, et al. v. Kittitas County, EWGMHB 95-1-
0009, Final Decision and Order (May 7, 1996).
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e The question of compliance with RCW 36.70A.020(2) (sprawl) is not whether development
should be precluded from agricultural resource lands, but the nature of the alowed
development. Property developments, which support the agricultural industry, and these
encompass a wide range of uses, are necessary for its future vitality. City of Ellensburg, et
al. v. Kittitas County, EWGMHB 95-1-0009, Final Decision and Order (May 7, 1996).

e RCW 36.70A.020(8) establishes two standards against which an agricultural lands-related
ordinance isto be tested. Does the Ordinance fulfill the minimum requirement of the Act to
discourage incompatible uses of designated lands and does it meet the minimum requirement
to maintain and enhance natural resource industries, in this case agriculture? City of
Ellensburg, et al. v. Kittitas County, EWGMHB 95-1-0009, Final Decision and Order (May
7,1996).

e Parks, playgrounds, public schools, and libraries do not appear to be compatible with
commercia agriculture. Additional uses that would not be compatible with commercial
agriculture include hospitals, convalescent homes, and day care facilities. City of Ellensburg,
et al. v. Kittitas County, EWGMHB 95-1-0009, Final Decision and Order (May 7, 1996).

e The Board recognizes that there are many uses, which, if located in a designated agricultural
area, would be detrimental to the agricultural industry. Indeed, many uses are simply
incompatible with commercial agriculture, a hospital, for instance. It is important to note
that production practices of commercia agriculture are not always bucolic, even though for
large parts of the year they may seem to be. Commercial agriculture as practiced today is an
industrial activity, often necessitating precise chemical applications and work regimes
encompassing al hours of the day. When conflicts arise with other uses in an agricultural
area, the agricultural viability of the area often goes down. Over time, the cumulative burden
becomes unbearable for some producers, resulting in further conversion of agricultural lands
and ever-greater burdens on the remaining producers. City of Ellensburg, et al. v. Kittitas
County, EWGMHB 95-1-0009, Final Decision and Order (May 7, 1996).

e The important concern is the non-agricultural impact of non-exclusive zoning, by which we
mean the cumulative impact of non-agricultural related activities on the designated
agricultural area. In many cases it is a proposed development’s level of impact and purpose
that is determinative of whether it should be allowed or not. City of Ellensburg, et al. v.
Kittitas County, EWGMHB 95-1-0009, Final Decision and Order (May 7, 1996).

e In order to maintain the industry, it is necessary to designate and conserve a “critical mass’
of the agricultural resource land. The Board defines “critical mass’ as that quantity of
resource land necessary to assure survival of the agricultural support system, the suppliers,
processors and marketing structures, required for survival of the agricultural industry in the
county. City of Ellensburg, et al. v. Kittitas County, EIWVGMHB 95-1-0009, Final Decision
and Order (May 7, 1996).

e A county has a range of discretion in making this determination of the critical mass of
agricultural land and the extent of any particular designation may vary from county to county
depending on the level of protection above the minimum requirement they choose to grant
the industry, but the baseline test is always whether the land is commercially significant over
the long-term. City of Ellensburg, et al. v. Kittitas County, EWGMHB 95-1-0009, Final
Decision and Order (May 7, 1996).
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e The term “long-term commercia significance” establishes criteria for agricultural land. It
fundamentally concerns the land's growing capacity and productivity, as measured by the
Soil Conservation Service land-capability classification system. The test is the land’ s ability
to commercialy produce crops, rather than the profitability of any crop or farm. City of
Ellensburg, et al. v. Kittitas County, EWGMHB 95-1-0009, Final Decision and Order (May
7, 1996).

e While the GMA requires the conservation of agricultural lands of long-term commercial
significance, it does not, and cannot, prohibit rezone actions. Any rezone, of course, would
be subject to compliance with approved comprehensive plans, and the goals of the Growth
Management Act. City of Ellensburg, et al. v. Kittitas County, EWGMHB 95-1-0009, Final
Decision and Order (May 7, 1996).

e One of the purposes of the GMA is to encourage preservation of agricultura lands. If the
landowner perceives a potential for a higher use alowable by the county, that perception
itself will increase land prices to ensure the land is no longer economically viable for
agricultural purposes. While this Board will not suggest what economic criteria should apply
in permitting a landowner to opt out, that criteria must be based on something other than the
landowner’s perception of what is in his short-term economic interest, and on perceptions of
what other uses may be alowed on the land. City of Ellensburg, et al. v. Kittitas County,
EWGMHB 95-1-0009, Final Decision and Order (May 7, 1996).

e Counties are required to designate agricultural lands that have long-term significance for the
commercia production of food or other agricultural products. The requirement to adopt a
comprehensive plan is in a separate section of the Act. The requirement to designate and
conserve agricultural land is not an interim requirement, valid only until the local agency
adopts a comprehensive plan. When the comprehensive plan is being adopted, the county is
to review the designations and development regulations and insure they are consistent with
the plan. The designations are separate requirements under the GMA and can be reviewed by
the Board in a separate action. City of Ellensburg, et al. v. Kittitas County, EWGMHB 95-1-
0009, Order on Compliance on Agricultural Lands of Long-Term Commercial Significance
Designation and Criteria (May 27, 1997).

e RCW 36.70A.170, RCW 36.70A.030(2) and (11), WAC 365-190-050, legidative history,
and the Supreme Court decision in City of Redmond v. Central Puget Sound Growth
Management Hearings Board, 136 Wn.2d 38 (1998), direct the county to designate a critical
mass of lands to preserve the agricultural industry, not just a few acres of land in token
compliance. City of Ellensburg, et al. v. Kittitas County, EWGMHB 95-1-0009, Order of
Noncompliance (Nov. 5, 1998).

e The county’s agricultural lands designation criterion, that parcel size must be a minimum of
twenty acresin size, is not appropriate. A more appropriate acreage criterion would consider
ownership and management patterns, not simply assessor’s parcel size. City of Ellensburg, et
al. v. Kittitas County, EWGMHB 95-1-0009, Order of Noncompliance (Nov. 5, 1998).

e Current land use is not controlling in designating agricultural lands. City of Ellensburg, et al.
v. Kittitas County, EWGMHB 95-1-0009, Order of Noncompliance (Nov. 5, 1998).

EWGMHB DIGEST OF DECISIONS 16 2"° EDITION REVISED 2002



e Indesignating agricultural land, counties shall consider a multitude of factors and not decide
solely on one element. Counties cannot use one element on the list of criteriato exclude, but
must consider all elements. City of Ellensburg, et al. v. Kittitas County, EWGMHB 95-1-
0009, Order of Noncompliance (Nov. 5, 1998).

e The Board has aready found senior water rights were not a valid criterion in designating
agricultural lands where the evidence did not show a significant difference in productivity.
City of Ellensburg, et al. v. Kittitas County, EWGMHB 95-1-0009, Order of Noncompliance
(Nov. 5, 1998).

e Richard L. Settle & Charles G. Gavigan, in “The Growth Management Revolution in
Washington: Past, Present and Future,” 16 U Puget Sound L. Rev., p.67 at 907 (1993) states:
"...natural resource lands are protected not for the sake of their ecological role but to ensure
the viability of the resource based industries that depend on them. Allowing conversion or
resource lands to other uses or alowing incompatible uses nearby impairs the viability of the
resource industry."

In Redmond v. Central Puget Sound Growth Hearings Board, 136 Wash. 2™ 38, 8/6/98, the
Washington Supreme Court considered the issue of whether an owner's current or intended
use of land was a conclusive factor in determining whether property is "agricultural land”
under RCW 36.70A.030(2). The court found, in designating property as agricultural resource
land under GMA, neither the current use nor the owner's intended use of the property is
determinative. The court noted if current uses were a criterion, GMA Comprehensive Plans
would not be plans at al, but "mere inventories of current land uses."

The court further found, if the landowners intended use were a criterion, local jurisdictions
would be powerless to preserve natural resource lands. “presumably, in the case of
agricultural land, it will always be financially more lucrative to develop such land for uses
more intense than agriculture”. Redmond, supra, at 52. The Court found there are two
elements of the statutory definition of agriculture land contained in RCW 36.70A.030: (1)
that the land be primarily devoted to agricultural purposes; and (2) that the property has long-
term commercial significance for agricultural production.

The Redmond court held “...land is 'devoted to' agricultural use under RCW 36.70A.030 if it
is in an area where land is actually used or capable of being used for agricultural
production...” The land in this case has long been zoned for agricultural use. While the land
use on a particular parcel and the owner's intended uses for the land may be considered along
with other factors in the determination of whether a parcel isin an area primarily devoted to
commercia agricultural production, neither current use nor landowner intent of the particular
parcel is conclusive for purposes of this element of the statutory definition. Redmond, supra
at 53.

The Belaire property has been used for hay and afalfa production. It is bordered on two
sides by land in active hop production. It has been zoned agricultural since 1982 and has
been designated agricultural resource land since the beginning of Yakima County's GMA
planning process. When considering these elements the County must balance interests and
make value judgments. The County has found the Belaire property has some prime
agricultural soil, that there are no public facilities available and very few public services.
This is a case where the County could have chosen to designate this property as agricultural
resource land or Rura Self-sufficient lands as the Petitioners requested. This Board will not
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substitute its judgment for that of the County. The Legislature and the courts have been very
clear on thisissue. Victor W. Belaire et. al. v. Yakima County, (Belaire v. Yakima County),
EWGMHB Case No. 99-1-0003, FDO, (8-23-99).

e According to the Department of Commerce, Trade and Economic Development (CTED), the
minimum guidelines for classifying agricultural lands provide that:

(1) In classifying agricultural lands of long-term significance for the production of food or
other agricultural products, counties and cities shall use the land-capability classification
system of the United States Department of Agriculture Soil Conservation Service as
defined in Agriculture Handbook No. 210. These eight classes are incorporated by the
United States Department of Agriculture into map units described in published soil
surveys. These categories incorporate consideration of the growing capacity, productivity
and soil composition of the land. Counties and cities shall also consider the combined
effects of proximity to population areas and the possibility of more intense uses of the
land as indicated by:

(a) The availability of public facilities;
(b) Tax status,
(c) Theavailahility of public services;
(d) Relationship or proximity to urban growth areas;
(e) Predominant parcel size;
(f) Land use settlement patterns and their compatibility with agricultural practices;
(9) Intensity of nearby land uses;
(h) History of land devel opment permits issued nearby;
(i) Land valuesunder alternative uses, and
() Proximity of markets.
(2) In defining categories of agricultural lands of long-term commercial ~ significance for
agricultural production, counties and cities should consider using the classification of
prime and unique farmland soils as mapped by the Soil Conservation Service. If a county

or city chooses to not use these categories, the rationale for that decision must be
included in its next annual report to department of community development.

(3) Counties and cities may further classify additional agricultural lands of local importance.
Classifying additional agricultural lands of local importance should include consultation
with the board of the local conservation district and the local agricultural stabilization and
conservation service committee. ... WAC 365-190-050.

These GMA definitions and CTED guidelines create a standard for analyzing, classifying and
designating agricultural lands of long-term commercial significance but do not compel any
particular outcome or result. 99-1-0018; Grant County Association of Realtors v. Grant
County; Final Decision and Order; (May 23, 2000).

e That relatively poor soil properties of those lands and their current fallow state should
prevent their classification as “agricultural” resource lands is incorrect and short sighted. If
Respondent took no action to protect lands that could be benefited by a continuation of the
Columbia Basin Project, there may not be sufficient suitable land left to efficiently and
economically irrigate when Congress determines it is ready to finish what it started. As
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technology improves, the soils that are marginal today may become more than sufficient to
support the crops of tomorrow. Respondent should be commended for its conservationist
approach to the most economically important resource lands in its jurisdiction. 99-1-0018:
Grant County Association of Realtors v. Grant County; Final Decision and Order; (May 23,
2000).

The County has considerable discretion in carrying out its duties under the GMA. So long as
a local governing body is not exploiting this discretion to a level that becomes “clearly
erroneous,” we will defer to the wisdom and judgment of the local decision-making process.
When it comes to implementing the CTED guidelines in reference to soil class and quality,
we have approved local classifications of agricultural land when they err more toward the
side of inclusion of lands, rather than exclusion. Respondent’s actions meet this standard,
taking the CTED guidelines as direction to consider including “at least” lands with prime and
unique soils, not “at most” those lands. See WAC 365-190-050(3) allowing a county to
classify “additional lands of local importance” beyond those classified after consideration of
the factors specified in subsections (1) and (2), which include consideration of the Soil
Conservation Service's published soil analysis). 99-1-0018; Grant County Association of
Realtorsv. Grant County; Final Decision and Order; (May 23, 2000).

There is no requirement that the minimum lot size in agriculture resource lands be the
average size of farms existing there. The establishing of a 40-acre lot Size minimum is not
unreasonable and is an appropriate lot size in the County’ s effort to protect the farmland from
loss or damage. 99-1-0016: City of Moses Lake v. Grant County; Order on Petitioner's
Motion for Reconsideration; (Aug. 16, 2000)

The Growth Management Act (GMA) provides for the siting and protection of airportsin the
following statutes:

RCW 36.70A.510 General aviation airports, adoption and amendment of comprehensive plan
provisions and development regulations under this chapter affecting a general aviation airport
are subject to RCW 3.70.547.

RCW 36.70.547 General aviation airport — Siting of incompatible uses states as follows:
Every county, city, and town in which there is located a general aviation
airport that is operated for the benefit of the general public, whether publicly
owned or privately owned public use, shall, through its comprehensive plan
and development regulations, discourage the siting of incompatible uses
adjacent to such general aviation airport. Such plans and regulations may only
be adopted or amended after formal consultation with: Airport owners and
managers, private airport operators, general aviation pilots, ports, and the
aviation division of the department of transportation. All proposed and
adopted plans and regulations shall be filed with the aviation division of the
department of transportation within a reasonable time after release for public
consideration and comment. Each county, city, and town may obtain technical
assistance from the aviation division of the department of transportation to
develop plans and regulations consistent with this section.
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Any additions or amendments to comprehensive plans or development
regulations required by this section may be adopted during the normal course
of land-use proceedings.

This section applies to every county, city, and town, whether operating under
chapter 35.63, 35A.63, 36.70, [or] 36.70A RCW, or under a charter. [1996 c
239 sec. 2]
Son Vida I, a Washington limited Partnership v. Kittitas County, EWGMHB 01-1-0017,
Final Decision and Order. (March 14, 2002).

e The County is required to consult with airport owners and managers, private airport

operators, genera aviation pilots, ports, and the aviation division of the department of
transportation.
The siting of high-density residential development adjacent to the airport has been
recognized by the hearings boards as inappropriate and incompatible. In Abenroth v. Skagit
Co, #97-2-0060c (Final Decision and Order, January 23, 1998) the Western Board ruled that
the large size of the Bayview UGA was unjustified because there was not a showing for such
a large unincorporated residential UGA. Son Vida Il, a Washington limited Partnership v.
Kittitas County, EWGMHB 01-1-0017, Final Decision and Order. (March 14, 2002).

e The densities of uses permitted under the Airport Overlay Zone are appropriate when placed
in the context of location of the airport, the Countywide Planning Policies and the small
percentage of the UGA that isimpacted.

e The 13 goals of the GMA are not listed in order of priority. These goals are often in conflict
with each other. The Respondent gives as an example, environmental protection (goa 10)
and natural resource conservation (goal 8) can add cost to development, while housing (goal
4) strives to promote affordable housing. The Petitioner insists Kittitas County, in adopting
the Airport Overlay Zone, has dopting these density levels has created different classes of
property owners in the City of Ellensburg UGA. However all property owners in each of the
Safety Zones are treated in the same manner. The County and the City have adopted zoning
they believe will protect the Airport and the residents adjacent to it. This zoning was arrived
at after extensive public input and review by the departments and individuals listed in statute
RCW 36.70.547. Son Vida IlI, a Washington limited Partnership v. Kittitas County,
EWGMHB 01-1-0017, Final Decision and Order. (March 14, 2002).

e The GMA was amended in 1996 to recognize the inherent social and economic benefits of

aviation and require that land use planning include consideration of general aviation airports.
RCW 36.70A.510 provides:
“Adoption and amendment of comprehensive plan provisons and development
regulations under this chapter affecting general aviation airports are subject to RCW
36.70.547.” Neighbors for Responsible Development, v. City of Yakima, EWGMHB,
02-1-0009, Fina Order and Decision, (December 5, 2002).

e Washington State Department of Transportation (“WSDOT”) - Aviation Division was
established under the GMA as an integral part of the land use planning process. RCW
36.70A.510 was enacted to address the exact course of conduct exercised in this case.
WSDOT Aviation Division noted the historic planning problems associated with
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general aviation airports. Neighbors for Responsible Development, v. City of Yakima,
EWGMHB, 02-1-0009, Final Order and Decision,(December 5, 2002).

The statutory directive is clear and unambiguous. (1) the local jurisdiction must engage in
formal consultation with airport owners and managers, and WSDOT Aviation Division prior
to adoption of comprehensive plan amendments; and (2) file proposed plans with WSDOT
Aviation Division within a reasonable time after release for public comment. The City of
Yakima failed to meet either of the mandated requirements. Neighbors for Responsible
Development, v. City of Yakima, EWGMHB, 02-1-0009, Final Order and Decision,
(December 5, 2002).

The purpose of technical assistance is to inform and guide the decision maker in
consideration, review and determinations regarding adoption or amendments to
comprehensive plans and development regulations. In this case, the decision makers had no
information, input or assistance prior to the adoption of Ordinance No. 2001-56. An after-
the-fact process is not an appropriate substitute for the clear directions established by Growth
Management Act. Neighbors for Responsible Development, v. City of Yakima, EWGMHB,
02-1-0009, Final Order and Decision, (December 5, 2002).

AMENDMENT

Spokane County argues that the 21 textual amendments and 51 land use map amendments
were not “substantial,” and therefore the County is exempted from holding further public
hearings on the amendments.

The Board declines to accept this argument. First, RCW 36.70A.035(2) does not require that
the amendments be significant. RCW 36.70A.035(2)(b)(iii) does provide an exemption to the
requirement to provide an opportunity to review and comment on the amendments for
correcting errors or clarifying language “without changing its effect.”

Second, all of the amendments challenged by Petitioner change a policy from the Planning
Commission’s Recommended Comprehensive Plan in a way that does not fall under any of
the exemptions in RCW 36.70A.035(2)(b). For example, many of the textual amendments
change “shall” to “should” and “require”’ to “encourage.” This changes mandatory policiesto
discretionary policies. In some cases, policies were deleted altogether.

The Board reaches a similar conclusion with respect to the 51 challenged amendments to the
land use map. As Petitioners point out, just four of these map amendments re-designate over
1600 acres from the recommended Comprehensive Plan. The County asserts that the acreage
involved is minimal when compared to the 1,128,832 acres within Spokane County and is
therefore not a substantial change.

We decline to accept this view. Again, there is no requirement that the changes must be
substantial and no evidence the map amendments where merely correcting errors or
otherwise fall under any of the exemptions in RCW 36.70A.035(2)(b). 1000 Friends of
Washington and Neighborhood Alliance of Spokane, v. Sookane County, EWGMHB 01-1-
0018, Final Decision and Order, (June 4, 2002).
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e The fact that the County received letters from certain citizens requesting or discussing
language adopted later as amendments, does not demonstrate that the amendments were
within the scope of alternatives available for public comment. The Growth Management Act
requires that the public have the opportunity to contribute its voice to the development of
comprehensive plans and development regulations. Preceding that opportunity must be
effective notice, reasonably calculated to aert the public to the alternatives that may become
part of the final comprehensive plan. There was nothing in either the notices for the three
public hearings, or in the text of the Planning Commissions recommended Comprehensive
Plan that was the subject of the hearings that would aert the general public that the adopted
amendments at issue were on the table for consideration. Nor was there any notice that the
county had received letters requesting comprehensive plan changes and inviting the public to
review the letters and comment on the changes being considered. We therefore find that the
72 chalenged amendments were not among the scope of alternatives available for public
comment. 1000 Friends of Washington and Neighborhood Alliance of Spokane, v. Sookane
County, EWGMHB 01-1-0018, Final Decision and Order, (June 4, 2002).

e Taken together, these three statutes clearly demonstrate the legislature intended that public
participation be a high priority under the Growth Management Act. “This Board has aways
held that public participation was the very core of the Growth Management Act.” Wilma et
al. v. Sevens County, EIWVGMHB Case No.: 99-1-0001c Final Decision and Order p. 6 of 16
(May 21, 1999). This means, at a minimum, that the public must have an opportunity to
comment on amendments to the Planning Commission recommendation prior to adoption by
the local legidative body unless the amendments fall under one of the exceptions in RCW
36.70A.035(2)(b). City of Spokane v. Spokane County and City of Airway Heights,
EWGMHB, 02-1-0001, Final Decision and Order, (July 3, 2002).

e The County’s argument that the challenged Comprehensive Plan is an initial plan, not an
amendment and therefore exempt from the public hearing requirement of 36.70A.035 is
without merit. The adopting Resolution itself states in two places that this is an “update” of
the Comprehensive Plan originally adopted in 1980. City of Spokane v. Spokane County and
City of Airway Heights, EWGMHB, 02-1-0001, Final Decision and Order, (July 3, 2002).

e As we held in 1000 Friends and Neighborhood Alliance of Spokane, v. Spokane County,
supra, “amendment,” asit’sused in RCW 36.70A.035(2)(a) refers to amendments or changes
made to a planning document during the legidlative body’s consideration of the plan or
development regulations. Each amendment or change made during this process, which is not
exempted under RCW 36.70A.035(2)(b), therefore requires at least one additional
opportunity for public comment with appropriate notice and time to review the amendments
prior to adoption. No other interpretation makes sense given the importance the GMA places
on public participation as evidenced by the three statutes at issue in this case. Nor is any
other interpretation reconcilable with the clause contained in RCW 36.70A.140 that requires
“early and continuous public participation in the development and amendment of
comprehensive land use plans and development regulations...” City of Sookane v. Spokane
County and City of Airway Heights, EWGMHB, 02-1-0001, Final Decision and Order, (July
3, 2002).

e We therefore find that the changes at issue in this case were “amendments’ to the
Comprehensive Plan within the meaning of RCW 36.70A.035(2)(a). These amendments
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were “considered” after the opportunity for public review and comment had passed and
therefore an additional opportunity for review and comment on the proposed changes was
required before adoption by the BOCC. RCW 36.70A.035(2)(a). City of Sookane v. Sookane
County and City of Airway Heights, EWGMHB, 02-1-0001, Final Decision and Order, (July
3, 2002).

The County contended that the amendments adopted were available for prior comment. This
is not the case. The County seems confused on this point as well. The County first says this
alternative was within the range of alternatives considered in the EIS. That alternative was
“no action.” Then the County contends the City got the mgority of what it wanted when the
UGA boundary was the city limits. This was not a concession to the City, as the GMA
requires each city to be included within a UGA. City of Spokane v. Spokane County and City
of Airway Heights, EWGMHB, 02-1-0001, Final Decision and Order, (July 3, 2002).

Based on the record before it, the Board finds the change resulting from the entry of the
agreed order dtipulated to by the County and a party is a permanent amendment to the
County’ s comprehensive plan and as such may be reviewed by the Board upon the filing of a
petition at any time but no later than 60 days after publication by the County of such action.
Ridge, et al. v. Kittitas County, EWGMHB 96-1-0017, Order on Motion to Vacate Dismissal
of Petition for Review (Jun. 24, 1997).

ANNEXATION

The Board recognizes it may be more expensive to provide urban services to 1-acre densities
but it is not a hindrance for annexation. While it may be more expensive for the homeowner,
it should not be more expensive for the City or County. One-acre lots in cities and Urban
Growth Areas are not prohibited by the GMA. The County has discretion when establishing
densities, as long as the Goals of the GMA are not frustrated. City of Spokane v. Spokane
County and City of Airway Heights, EWGMHB, 02-1-0001, Final Decision and Order, (July
3, 2002).

APPEAL TO COURT

The Act indicates that compliance hearing findings should not be treated as final. While the
final decision and order of a Board may be appealed under WAC 242-02-860(5) and WAC
242-02-892, no similar authorization exists to appeal a finding of noncompliance. This lack
of any other type of judicial involvement indicates that the Board maintains control of the
matter. Nor does the legidation ever use the word “final” in describing a finding of
noncompliance as it does with a final decision and order. Therefore, the only body that can
address a finding of noncompliance made under RCW 36.70A.330 until an ordinance
complies is the Board. Save Our Butte Save Our Basin Society, et al. v. Chelan County,
EWGMHB 94-1-0015, Order on Motions for Invalidity, Motion to Strike “Maotions for
Invalidity,” and Motion to Strike/Dismiss Respondent’s “Motion to Strike” (Jan. 2, 1996).
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BEST AVAILABLE SCIENCE (BAS)

Regarding the adequacy of the development regulations to implement the listed goals of the
comprehensive plan, the Board has a major concern: the development regulations must
utilize best available science in protecting critical areas. Nothing in the record indicates best
available science was included in these regulations. In fact, what evidence exists suggests
that best available science has been rejected. RCW 36.70A.172 is specific. Best available
science must be utilized in protecting critica areas. Ordinance 2001-09 is flawed by not
“including the best available science in developing policies and development regulations to
protect the functions and values of critical areas’. (RCW 36.70A.172). We need not address
each specific goa challenged by the Petitioners. Concerned Friends of Ferry County and
David L. Robinson v. Ferry County, EWGMHB, 01-1-0019, Final Decision and Order, (June
14, 2002).

Ferry County sought out advice from Kirk Cook, a hydrologist from the Department of
Ecology and now working for the Department of Agriculture. Mr. Cook had drafted a
document entitled Document for the Establishment of Critical Aquifer Recharge Area
Ordinance. Ferry County used that document to guide them in adopting Ordinance No. 2002-
06. The County corresponded with Mr. Cook many times throughout the process by phone,
letters and e-mail. The County addressed al of Mr. Cooks concerns. At the Hearing on the
Merits Mr. Cook testified that the County had included Best Available Science, and had only
one concern, that being the lack of a statement of the conditions, which will trigger a level
two report. The Board in the past has recognized that Ferry County has very limited funds,
minimal growth, and even less staff to do the job required to comply with the GMA. The
Board is pleased with Ferry County’s progress and while the County admits there is till
work to be done, they now are found to be in compliance on the issue of protecting critical
areas, and the use of Best Available Science in the adoption of Ordinance No. 2002-06.
Concerned Friends of Ferry County & David Robinson, v. Ferry County, EWGMHB, 02-1-
0013, Final Decision and Order, (December 23, 2002).

We hold that the requirement that counties and cities use the best available science is a
requirement of inclusion of BAS in a substantive way in both the designation and protection
of critical areas. Counties and cities must analyze the scientific evidence and other factorsin
a reasoned process. They must take into account the practical and economic application of
the scientific evidence to determine if it is the “best available.” Easy, et al. v. Sookane
County, EWGMHB 96-1-0016, Final Decision and Order (Apr. 10, 1997).

The County does not have to specifically refer to the Department of Ecology (DOE)
“Washington State Wetlands Identification and Delineation Manual,” Ecology Pub. #96-94,
in its Comprehensive Plan to be in compliance with the requirement to consider and include
the BAS. Concerned Friends of Ferry County, v. Ferry County, (Ferry County), EWGMHB
Case No. 97-1-0018, Order on Compliance, (9-30-99).

The County has not provided sufficient evidence that BAS was considered or included in its
designation of priority species or habitat areas for priority species. The County provides no
rationale for excluding species designated by DFW. The Board finds that Petitioners have
met their burden of proof that Ferry County acted erroneously in the designation of priority
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species and habitat areas Concerned Friends of Ferry County, v. Ferry County, (Ferry
County), EWGMHB Case No. 97-1-0018, Order on Compliance, (9-30-99).

e The Board finds the language chosen by the County does not in itself violate the legal
requirement to include best available science in protecting wetlands. The Petitioners have
not met their burden of proof. Clarification of the County’ s intent can be made in the Critical
Areas Ordinance. Concerned Friends of Ferry County, v. Ferry County, (Ferry County),
EWGMHB Case No. 97-1-0018, Order on Compliance, (9-30-99).

e |t is the County’s obligation to include best available science in the designation and
protection of frequently flooded areas. Ferry County, by its failure to demonstrate otherwise,
forces this Board to conclude that best available science was not included in developing
policies in the sections of the SCAP under review. The contention that the silence of the
reviewing Department is considered approval and constitutes consideration and inclusion of
best available science is not correct. Concerned Friends of Ferry County, v. Ferry County,
(Ferry County), EWGMHB Case No. 97-1-0018, Order Denying Motion for
Reconsideration, (11-24-99).

e This Board recognizes that one size buffer or riparian management area does not fit al. Yet
the protection provided for critical areas must prevent adverse impacts or, at the very least,
mitigate adverse impacts. However, before the parcel-by-parcel individual treatment should
begin, buffers must be set at a width sufficiently wide to protect that stream and the fish and
wildlife in the area.  Then the individual landowner can bring his or her special needs or
conditions to the Administrator in charge of the variances allowed under the law. Save Our
Butte, Save Our Basin Society, et. al., v. Chelan County (Chelan County), EWGMHB Case
No. 94-1-0015, Compliance Hearing Order, (4-8-99).

e The Board is not persuaded by the argument that the silence of a state department reviewing
the Plan is approval, or the submission of a Plan for review constitutes consideration and
inclusion of best available science in a plan’s development. Concerned Friends of Ferry
County, v. Ferry County, (Ferry County), EWGMHB Case No. 97-1-0018, Order on Motion
for Reconsideration, (11-24-99).

e The Board recognizes the prerogative of Ferry County to not adopt the DFW
recommendation, as long as that decision is based on a sound, reasoned process that includes
best available science. The County consulted with a credentialed biologist, but the process
he undertook to develop his recommendations was inadequate. There was no evidence in the
record that the consultant coordinated his recommendation with any other scientists with
expertise in Ferry County, such asthe Colvilletribe, U.S. Forest Service, or the DFW. There
was no evidence that any on-site field observations were conducted. With specific reference
to the Peregrine Falcon, his recommendation seems to conflict with activities of the Colville
Tribe. Regarding Bull Trout, a sensitive species documented to exist in Ferry County, he
makes no mention at all. 97-1-0018: Concerned Friends of Ferry County v. Ferry County;
Second Order on Compliance; (May 23, 2000).

e The Board recognizes financial limitations in Ferry County preclude the option of hiring
consultants for scientific review. With this in mind, the Board recommended that Ferry
County “consult with” appropriate experts within governmental agencies. Contrary to the
contentions of Ferry County, the Board does not believe the County followed this advice.
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The County has provided no evidence in the record of any scientific review of the issuesin
this case. Even the one response received does not imply a scientific review. The Board
does not accept “no comment” by state agencies as compliance with RCW 36.70A.172. The
Board' s recommendation was to consult with appropriate agencies to utilize their expertise.
Simply mailing a proposed section of the comprehensive plan, without discussion or
collaboration, without substantive response, is not compliance with either our order or with
RCW 36.70A.172. The process must be collaborative, with the result being either
incorporation of BAS recommendations in the fina document, or a justification for not
including those recommendations. 97-1-0018: Concerned Friends of Ferry County v. Ferry
County; Third Order On Compliance; January 26, 2001.

e RCW 36.70A.172(1) requires a jurisdiction enacting or re-enacting its critical areas
ordinance and related devel opment regulationsto utilize “Best Available Science.”

In designating and protecting critical areas under this chapter, counties and cities shall
include the best available science in developing policies and development regulations to
protect the functions and values of critical areas. In addition, counties and cities shall give
special consideration to conservation or protection measures necessary to preserve or
enhance anadromous fisheries.

99-1-0005: Saddle Mountain Minerals, et a v. City of Richland; Order Finding Partial
Compliance; (Apr. 18, 2001).

e Therole of the BAS standard has been interpreted by the courts to require more than mere
“consideration” of science. BAS must substantively control the standard established and
must be reflected in the record:

Whether scientific evidence is respectable and authoritative, challenged or unchallenged,
controlling or of no consequence when balanced against other factors, goals and evidence
to be considered, if first in the province of the city of county to decide. Then, if
challenged, it is for the Growth Management Hearings Board to review. The Legislature
has given great deference to the substantive outcome of that balancing process. We hold
that evidence of the best available science must be included in the record and must be
considered substantively in the development of critical areas policies and regulations.

Honesty in Environmental Analysis and Legislation (HEAL) v. Central Puget Sound Growth
Management Hearings Bd., 96 Wn.App. 522 at 532, 979 P.2d 864 at 870, (Wash.App. Div 1,
1999).

99-1-0005: Saddle Mountain Minerals, et a v. City of Richland; Order Finding Partial
Compliance; (Apr. 18, 2001)

e A loca jurisdiction is not constrained to adopt only the science recognized by state or federal
agencies, but variation from formally identified BAS must be supported in the record by
evidence that also meets the BAS standard.

The science the legidlative body relies on must in fact be the best available to support its
policy decisions. Under the cases and statutes cited above, it cannot ignore the best
available science in favor of the science it prefers simply because the latter supports the
decision it wants to make.

1d., 96 Wn.App. at 534, 979 P.2d at 871 (footnotes deleted).
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99-1-0005: Saddle Mountain Minerals, et a v. City of Richland; Order Finding Partial
Compliance; (Apr. 18, 2001)

e TheBAS guidelines adopted by CTED at WAC 365-195-900 through 365-195-925 are
intended to describe a process for utilization of scientific information in decision-making and
to ease the burden on local governments by directing them to authoritative resources that
have been certified by the agencies as meeting the BAS standard.

(2) Counties and cities may use information that local, state or federal natural resource
agencies have determined represents the best avail able science consistent with criteria set
out in WAC 365-195-900 through 365-195-925. The department will make available a
list of resources that state agencies have identified as meeting the criteriafor best
available science pursuant to this chapter. Such information should be reviewed for local
applicability.

(3) The responsibility for including the best available science in the development and
implementation of critical areas policies or regulations rests with the legidlative authority
of the county or city. However, when feasible, counties and cities should consult with a
qualified scientific expert or team of qualified scientific experts to identify scientific
information, determine the best available science, and assess its applicability to the
relevant critical areas. The scientific expert or experts may rely on their professiona
judgment based on experience and training, but they should use the criteria set out in
WA C 365-195-900 through 365-195-925 and any technical guidance provided by the
department. Use of these criteria, also should guide counties and cities that lack the
assistance of aqualified expert or experts, but these criteria are not intended to be a
substitute for an assessment and recommendation by a qualified scientific expert or team
of experts. WAC 365-195-915.

99-1-0005: Saddle Mountain Minerals, et al v. City of Richland; Order Finding Partial
Compliance; (Apr. 18, 2001)

e Inregardto BAS, the City of Richland is correct that it can either independently develop
expertise or rely on expertise of local, state, and federal agencies, but the process utilized by
Richland failed to fully implement the BAS requirement. A process that islimited to “review
and comment” by state agencies of existing ordinancesis not sufficient to meet the spirit and
intent of the CTED guidelines or RCW 36.70A.172. If alocal jurisdiction chooses to follow
the agency assistance path, without independently developing its own science, actual
discussions and collaboration must occur. It is not permissible to assume that agency silence
is acquiescence and eliminates any further requirement that the science actually used be
documented in the record and substantively used to guide the decision.

The Board specifically notes that alocal jurisdiction isnot required to follow without
modification the recommendations or science of State agencies. When alocal jurisdiction
chooses to vary from recognized BAS, however, the science relied upon by the jurisdiction
must be part of areasoned process developed in the record providing the scientific support
for the decision actually made. 99-1-0005: Saddle Mountain Minerals, et a v. City of
Richland; Order Finding Partial Compliance; (Apr. 18, 2001)

e TheBoard findsthat the “Best Available Science” standard must be applied even to the

process of re-evaluating and re-adopting existing ordinances to consider current science and
to determine that the ordinances continue to reflect science that isthe “best available.” 99-1-
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BOARDS

0005: Saddle Mountain Minerals, et al v. City of Richland; Order Finding Partial
Compliance; (Apr. 18, 2001)

The present sizing of buffers may or may not be appropriate. The County did not follow the
recommendations of the State of Washington. However the record does not reflect other
science supporting the different sizes. RCW 36.70A.172 requires the use of the best
available science in the designation and protection of critical areas. Thereisno record this
was done. Larson Beach Neighbors and Jeanie Wagenman v. Stevens County, EWGMHB
00-1-0016 Fina Decision and Order, July 13, 2001.

In order for the jurisdiction of this Board to attach, a petition must be filed in accordance
with RCW 36.70A.290(2), which requires that a petition for review must be filed within 60
days of publication. The Board must base its decisions on the law. Nothing in RCW
36.70A.290(2) or other decisions of the Board grants authority to waive this statute of
limitation. Blue Mountain Audubon Society, et al. v. Walla Walla County, EWGMHB 95-1-
0006, Order of Dismissal (Oct. 17, 1995).

Substantive compliance with the Act is the Board’ sfirst consideration. If it finds substantive
compliance with the minimum requirements of the Act, its inquiry ends, except where the
public participation process is at issue. |If substantive compliance is arguable, the Board
looks to evidence of procedural compliance. If the record shows valid consideration of the
factors necessary for compliance, weight is given to the decision maker’s position. City of
Ellensburg, et al. v. Kittitas County, EWGMHB 95-1-0009, Final Decision and Order (May
7, 1996).

The county has asked this Board to advise them what the lands designation reverts to if the
designations under their comprehensive plan are invalid. The Boards are to determine
whether enactments of local governments comply with the GMA, and are not authorized to
provide declaratory judgments or advisory opinions. The Boards cannot advise local
governments what the land designations invalidated by the Board revert to. The courts have
this authority, not the Boards. Ridge, et al. v. Kittitas County, EWGMHB 96-1-0017, Order
on Motions for Reconsideration Clarification (May 27, 1997).

The Board has recognized, in this case, that conditions unique to Ferry County must be
reflected in our standard of review. Ferry County, while having a land area approximately
the same size as King County or Whitman County, has alocal property tax base of only 0.2%
of King County and 21% of Whitman County. Ferry County’s entire road department budget
is less than $250,000. Clearly, Ferry County is constrained by financia circumstances in
how it can reasonably respond to the GMA. The Board views our responsibility under the
GMA to recognize local circumstances in our decisions. Counties not ssimilarly constrained
should not expect the same latitude given to Ferry County. Woodmansee, et al. v. Ferry
County, EWGMHB 95-1-0010, Second Order on Compliance (Aug. 22, 1997).
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BUFFERS

The required level of protection of wetlands and riparian buffers must be reasonably based on
relevant science; however, a county has a range of discretion as to how exactly that level is
met. To the extent a county relies on other statutes as part of its protection scheme, they
should be referenced in the ordinance. A citizen should be able to understand what
protection elements exist by reading the ordinance. Confederated Tribes and Bands of the
Yakima Indian Nation v. Yakima County, EWVGMHB 94-1-0021, Final Decision and Order
(Mar. 10, 1995).

No one-size buffer or riparian management areafits all. However, criteria or standards must
be specified for use when a site is reviewed and when an agreement is negotiated between the
county and the landowner. There must also be notice to interested parties or to the State, so
they might provide input on the management of the land. Save Our Butte Save Our Basin
Society, et al. v. Chelan County, EWGMHB 94-1-0015, Order on Compliance and
Rescinding Invalidity Concerning Critical Areas (Sep. 2, 1998).

This Board recognized that one size buffer or riparian management area does not fit all. Yet
the protection provided for critical areas must prevent adverse impacts or, at the very least,
mitigate adverse impacts. However, before the parcel-by-parcel individual treatment should
begin, buffers must be set at a width sufficiently wide to protect that stream and the fish and
wildlife in the area.  Then the individual landowner can bring his or her special needs or
conditions to the administrator in charge of the variances allowed under the law. Save Our
Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB 94-1-0015, Compliance
Hearing Order (Apr. 8, 1999).

It is also the belief of this Board that the Comprehensive Plan and the buffers contained
therein govern. The landowner must comply with the Comprehensive Plan of Ferry County
and the implementing ordinances prior to development of lands within the subject area. The
Timber Forest Practices Ordinance (TFPO) provides only a method, allowed by State law, to
eliminate the 6-year moratorium at less cost. The passage of the TFPO, 99-01 by Ferry
County, particularly Section 3.03, does not take the Comprehensive Plan out of compliance
with the Growth Management Act. If the buffer width found therein were controlling and
took precedence over those found in the ICAO, we would have a different result. Concerned
Friends of Ferry County v. Ferry County, (Concerned Friendsv. Ferry County) Case No.
99-1-0004, Final Decision and Order, (8-23-99).

The TFPO is subject to existing ordinances, particularly the Comprehensive Plan and the
implementing regulations, including the Interim Critical Areas Ordinance. Concerned
Friends of Ferry County v. Ferry County, (Concerned Friendsv. Ferry County) Case No.
99-1-0004, Final Decision and Order, (8-23-99).

This Board recognized that one size buffer or riparian management area does not fit all. Yet
the protection provided for critical areas must prevent adverse impacts or, at the very least,
mitigate adverse impacts. However, before the parcel-by-parcel individual treatment should
begin, buffers must be set at a width sufficiently wide to protect that stream and the fish and
wildlife in the area.  Then the individual landowner can bring his or her special needs or
conditions to the Administrator in charge of the variances allowed under the law. Save Our
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Butte, Save Our Basin Society, et. al., v. Chelan County (Chelan County), EWGMHB Case
No. 94-1-0015, Order on Compliance, (4-8-99).

Petitioners contend the term “setback” is not defined, and includes only structures, not
limiting other development activity. The term “Buffer” is necessary to provide adequate
protection for wetlands and fish and wildlife habitat conservation areas.

The Board finds the language chosen by Ferry County is adequate for purposes of the broad
policy as outlined in the SACP. The protection of wetlands and fish and wildlife habitat
conservation areas will need further clarification and definition in the Critical Areas
Ordinance. Concerned Friends of Ferry County, v. Ferry County, (Ferry County),
EWGMHB Case No. 97-1-0018, Order on Compliance, (11-30-99).

Many of the same problems identified for Section 500, above, exist here. The standard
buffer widths are too narrow. Any adjustments to these buffers must begin from a point
where al the wetlands will be protected. The individual adjustments may then be
considered. The best available science was not included here in a substantive way.

The exemptions found in subsection 5, the Administrative Variance in subsection 12 and the
notice and appeal provisions have the same problems here as identified above in Section 500.
However, subsection 13, the Modification Provisions for Existing Lots, does not have the
same defect found in the Fish and Wildlife ordinance, Section 500. This section limits the
eligible lots to those existing prior to the passage of this ordinance. Save Our Butte, Save
Our Basin Society, et. al., v. Chelan County (Chelan County), EWGMHB Case No. 94-1-
0015, Order on Compliance, (4-8-99).

WAC 365-195-805(1) states:

“...In determining the specific regulations to be adopted, jurisdictions may select from a
wide variety of types of controls. The strategy should include consideration of: (@) the choice
of substantive requirements, such as the delineation of use zones, general development
limitations concerning lot size, setbacks, etc. *

The words “ setback” and “Buffer” may be used in different situations.

The setbacks found in Ordinances 72-1 and 73-1 are not controlling when dealing with
critical areas. The critical area ordinances required by the GMA to be adopted are
controlling. Adequate protection of critical areas must be found in that ordinance. The
setback found in the Short and Long Subdivision Ordinances is not controlling and therefore
does not place the County in noncompliance with the GMA. 00-1-0001: Concerned Friends
of Ferry County v. Ferry County; Final Decision and Order; (Jul. 6, 2000)

BURDEN OF PROOF

In amending RCW 36.70A.320(3) by section 20(3), chapter 429, Laws of 1997, the
legidature intends the boards to apply more deferential standard of review to actions of
counties and cities than the preponderance of the evidence standard provided for under
existing law. In recognition of the broad range of discretion that may be exercised by
counties and cities consistent with the requirements of this chapter, the legislature intends for
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the boards to grant deference to counties and cities in how they plan for growth, consistent
with the requirements and goals of this chapter. Local comprehensive plans and development
regulations require counties and cities to balance priorities and options for action in full
consideration of local circumstances. The legidature finds that while this chapter requires
local planning to take place within aframework of State goals and requirements, the ultimate
burden and responsibility for planning, harmonizing the planning goals or this chapter, and
implementing a county’s or city’s future rests with that community. [1997 ¢ 429 sec. 2.] Son
Vida 11, a Washington limited Partnership v. Kittitas County, EWGMHB 01-1-0017, Fina
Decision and Order. (March 14, 2002).

e The legidature was very clear that each county was to be given a broad range of discretion
when planning for growth and the boards are to grant deference to both the counties and
cities in how they plan for that growth. The Respondent has shown that they had input from
the state, public, and airport authorities. Kittitas County and the City of Ellensburg in
designating urban growth areas and develop regulations may not have satisfied all citizensin
thelir jurisdiction, but the legislature in its finding was clear when they said the Boards must
give cities and counties great deference. RCW36.70A.320 in part states. “The board shall
find compliance unless it determines that the action by the state agency, county, or city is
clearly erroneous.” Son Vida I, a Washington limited Partnership v. Kittitas County,
EWGMHB 01-1-0017, Final Decision and Order. (March 14, 2002).

e RCW 36.70A.320 grants a presumption of validity to the critical areas ordinance (CAO) or
other ordinance developed in furtherance of the goals and requirements of the GMA. A
petitioner has the burden of proof to overcome this presumption; it must show by a
preponderance of the evidence that the CAO fails to meet the minimum requirements of the
GMA. The burden that the petitioner, or any other party challenging the CAO, bears is to
show by a preponderance of the evidence that when the ordinance is applied to critical areas
they are either inadequately designated or protected or both. When this burden is met, the
presumption of validity no longer exists. Confederated Tribes and Bands of the Yakima
Indian Nation v. Yakima County, EWGMHB 94-1-0021, Final Decision and Order (Mar. 10,
1995).

e A petitioner has the burden of proving by a preponderance of the evidence that a plan does
not comply with the Act. The initial burden of persuasion is met when a petitioner presents
sufficient evidence which, standing alone, would overcome the presumption of validity.
Once that level has been reached the burden of producing evidence to rebut the initial
showing does shift to the respondent local government. Because the Board's review is “on
the record,” that rebuttal evidence must be contained in the record absent the rare instance of
consideration of supplemental evidence. Benton County Fire Protection District No. 1 v.
Benton County, et al., EWGMHB 94-1-0023, Final Decision and Order (Apr. 25, 1995).

e RCW 36.70A.060(3) requires that interim resource lands and critical area designations and
regulations be reviewed when adopting a comprehensive plan and implementing
development regulations to insure consistency. Petitioners have the burden to show that the
review was not done and there are in fact inconsistencies. A public hearing is not required.
Thisreview is normally done by staff and reported to the legislative body. Wenatchee Valley
Mall Partnership, et al. v. Douglas County, EWGMHB 96-1-0009, Final Decision and Order
(Dec. 10, 1996).
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e Where afinding of invalidity regarding forest lands designation has been entered, the GMA
places on the respondent local jurisdiction the initial burden of proof to show its forest lands
designation decision no longer substantially interferes with the GMA planning goals. Ridge,
et al. v. Kittitas County, EWGMHB 96-1-0017, Order on Compliance and Invalidity (Apr.
16, 1998).

e The Petitioners need not prove a negative, i.e., the lack of evidence. The Petitioners must
demonstrate the failure of the County to include the best available science. It is then
incumbent upon the County to point out the evidence in the record, showing they have
complied with the GMA. The County did not do this and we have found nothing in the
record demonstrating the inclusion of the best available science. This does not constitute a
shift in the burden of proof. Concerned Friends of Ferry County, v. Ferry County, (Ferry
County), EWGMHB Case No. 97-1-0018, Order Denying Motion for Reconsideration, (11-
24-99).

e The County’s choices regarding the manner in which they have designed the Comprehensive
Plan (CP) is presumed to be correct, even if someone else believes it would have an effect
different than stated. 99-1-0016; City of Moses Lake v. Grant County; Order on Petitioner's
Motion for Reconsideration; (Aug. 16, 2000).

e The County adopted interim Ordinance 2001-49-CC in their process to insure compliance with the
orders and directives of this Board. A local jurisdiction’s legislative action to achieve compliance
with aremand is presumed valid upon adoption and the burden is on the petitioner to prove that such
action is not in compliance with the requirements of the GMA. RCW 36.70A.320; Hapsmith v. City
of Auburn, CPSGMHB Case No. 95-3-007c, February 13, 1997 (FNC and Notice of Second
Compliance Hearing). In challenging any GMA-related actions by a county, where the county is not
subject to a determination of invalidity, the petitioner bears the burden to demonstrate
noncompliance. RCW 36.70A.320(2). Here, Grant County is not subject to a determination of
invalidity. The County adopted the subject interim zoning ordinance pursuant to the Board's finding
of noncompliance with the GMA. Therefore, unless Moses Lake can demonstrate that the action
taken by Grant County is*“clearly erroneous,” the Board must find compliance. RCW 36.70A.320(3).
City of Moses Lake v. Grant County, EWGMHB 01-1-0010, Final Decision and Order,
November 20, 2001.

e Inapplying the“clearly erroneous’ standard of review, this Board has recognized that it is much more
deferential and creates a “greater burden of proof” than would a mere “preponderance of the
evidence” standard. See Knapp v. Spokane County, EWGMHB Case No. 97-1-0015¢, August 23,
1999 (Order on 4th Compliance Hearing), 1999 WL 700974, at *2. Given this substantial deference,
the Board can only rule against a county when it is “left with the firm and definite conviction that a
mistake has been made.” See Dept. of Ecology v. PUD 1, 121 Wn. 2d 179, 201, 849 P.2d 646
(1993), as cited in Screen v. Kitsap County, WWGMHB Case No. 99-3-00012, October 11, 1999
(Order on Compliance), 1999 WL 824555, at *5. Additionally, the Eastern Board views its
responsibility under the GMA to recognize local circumstances, reflecting conditions unigue to a
county. Woodmansee, et al. v. Ferry County, EWGMHB 95-1-0010, August 22, 1997 (Second Order
on Compliance). City of Moses Lake v. Grant County, EWGMHB 01-1-0010, Final Decision
and Order, November 20, 2001.

e To carry its greater burden of proof in this case, the City of Moses Lake must specifically
demonstrate how Grant County’s interim zoning ordinance failed to comply with the GMA. Mere
conclusory statements in a petition or Prehearing brief are insufficient to overcome the statutory
presumption of validity. See Island County Citizens' Growth Management Coadlition, et al. v. Island
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County, WWGMHB Case No. 98-2-0023c, June 2, 1999 (Final Decision and Order), 1999 WL
396745, at *38 (“The Coalition's conclusory statement that the County’s DRs do not implement the
County’s affordable housing policies is insufficient to meet the burden of showing that the County’s
actions fail to comply with the Act.”). City of Moses Lake v. Grant County, EWVGMHB 01-1-
0010, Final Decision and Order, November 20, 2001.

CAPITAL FACILITIES ELEMENT

The development regulations are adopted by the County to implement the Comprehensive
Plan and Capital Facilities Plan. If a person does not feel the two plans comply with the
GMA, a petition for review must be filed within 60 days of the publication of the notice of
their passage. The only challenge properly raised concerning the development regulations is
whether they properly implement the CP or C F P. Harvard View Estates, v. Sookane County,
EWGMHB, 02-1-0005, Order on Motion, (May 31, 2002).

As discussed in Issue No. 11, the BOCC revised the population allocation between the City
and the County’s comprehensive plan on the date it adopted the plan. While the analysis in
the County’s Capital Facilities Plan is based on the original population alocation for the
County UGA of 53,370, the County has shown it has adequate service capacity for the
additional population. Unless the City can demonstrate the County action is clearly
erroneous, the action of the County is presumed valid.

RCW 36.70A.070(3)(d) states in part: “that counties and cities provide “at least a six-year
plan that will finance [planned for] capital facilities within projected funding capacities and
clearly identifies sources of public money for such purposes.” City of Spokane v. Spokane
County and City of Airway Heights, EWGMHB, 02-1-0001, Final Decision and Order, (July
3, 2002).

Bremerton v. Kitsap County, CPSGMHB Case No. 95-3-0039, Order Rescinding Invalidity
in Bremerton and Final Decision and Order in Alpine found the requirements for a six-year
financing plan “is not an option or a priority to be balanced.” The CPSGMHB, to emphasize
the unequivocal intent of the GMA held, that the “six-year plan period begins with the date
of the adopted Plan.” City of Spokane v. Spokane County and City of Airway Heights,
EWGMHB, 02-1-0001, Final Decision and Order, (July 3, 2002).

The County’s Capital Facilities Plan was adopted in November 2001; the included financing
planisfor 2000 — 2006. Nearly two years of this financing plan had already passed upon the
adoption of the Plan. There is a requirement of a 6-year Facilities Plan. The fact that an
amendment can correct an error or omission does not bring the County into compliance now.
The County’s Capital Facilities Plan does not cover the requisite time period and is not in
compliance with the GMA. City of Sookane v. Spokane County and City of Airway Heights,
EWGMHB, 02-1-0001, Final Decision and Order, (July 3, 2002).

RCW 36.70A.070(3)(d) provides, when planning for future growth and forecasting future
capital facilities needs pursuant to RCW 36.70A.070(3)(b), the adequacy and availability of
public facilities and services must be redlistically evaluated. City of Spokane v. Spokane
County and City of Airway Heights, EWGMHB, 02-1-0001, Final Decision and Order, (July
3, 2002).
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Because the County has designated large County UGAS, they have an even larger
responsibility to insure that services will be there when developments are occupied. In Issue
No. 13, the Board remanded the Capital Facilities Plan to be redrafted to include the time
period as required by the GMA. During that process, the County will be required to again
address the adequacy of the Plan to service needs. City of Spokane v. Spokane County and
City of Airway Heights, EWGMHB, 02-1-0001, Final Decision and Order, (July 3, 2002).

The GMA requires a county to analyze some of the capital facility planning issues relevant to
special districts, but we believe this should not be construed to require a county to do the
detailed planning required of the special district itself. In fact it would be afruitless effort to
plan for the specia district and tell them what they will do and how the money will be raised.
This would be useless duplication and normally unenforceable. Wenatchee Valley Mall
Partnership, et al. v. Douglas County, EWGMHB 96-1-0009, Final Decision and Order
(Dec. 10, 1996).

Counties must provide an inventory of existing capital facilities and forecast the future needs
for such capital facilities. More than this is not needed for special districts or facilities not
owned or operated by the county. We decide that RCW 36.70A.070(3)(c) be read as if the
phrase “owned or operated by the city or county” existed at the end. This interpretation is
required by necessary implication. To hold otherwise would require a county government as
the regional planning entity within a county, to conduct capital planning for al public
facilities regardless of ownership. To require this would be costly and in some cases,
impossible. Wenatchee Valley Mall Partnership, et al. v. Douglas County, EWGMHB 96-1-
0009, Final Decision and Order (Dec. 10, 1996).

CLUSTERING

The Board in the case Wenatchee Valley Mall Partnership v. Douglas County, EWGMHB
96-1-0009 has recognized clustering as an acceptable technique to preserve large-tract
agricultural lands. The objective of preserving agricultural lands of long-term commercial
significance does not mean homes cannot be built on these lands, only that the lands remain
in parcels sizes, which enable agricultural production. Clustering of homes, along with
relatively large lot sizes for the underlying zone, certainly encourages preservation of large
tracts for agricultural production. Citizens for Good Governance, 1000 Friends of
Washington and City of Walla Walla, v. Walla Walla County, EWGMHB 01-1-0015c & 01-
1-0014cz, Final Decisions and Order (May 1, 2002).

Clustering is only appropriate for lands not designated for agriculture, forest, or mineral
resources. Wenatchee Valley Mall Partnership, et al. v. Douglas County, EWGMHB 96-1-
0009, Final Decision and Order (Dec. 10, 1996).

COMMUNITY, TRADE & ECONOMIC DEVELOPMENT (CTED), DEPARTMENT OF

RCW 36.70A.110(2) in part provides that Counties must “attempt to reach agreement with
each city on the location of an urban growth area within which the city islocated.” The GMA
includes a process to resolve conflicts between cities and counties in designating UGAs: A
city may object formally with the CTED over the designation of the urban growth areawithin
which it islocated. Where appropriate, CTED shall attempt to resolve the conflicts, including
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the use of mediation services.” City of Spokane v. Sookane County and City of Airway
Heights, EWGMHB, 02-1-0001, Final Decision and Order, (July 3, 2002).

The City provided that documentation to along list of agenciesincluding CTED. This notice
was sent on December 15, 2000, almost at the same time the amendment was adopted.

The letter was not sent 60 days prior to the passage of Ordinance 46-00, and it did not clearly
state what changes were to be made. Such notice would be helpful to both the City and to the
parties affected and should be given. This failure is not merely procedural. We do not have
the authority to overlook afailure to comply with this notice. It is clear that if aBoard finds a
failure to comply, it must remand the matter to the City to cure the noncompliance. (See
Cameron Woodard Homeowners Ass. V. Island County, 02-2-0004, Order on Dispositive
Motion, p. 2, 2002.)

In order to comply with the GMA, the City must submit Ordinance 46-00 to CTED anew. It
is not sufficient that the ordinance was submitted subsequent to its adoption in order to
comply with this portion of the statute. This submission must be accompanied by a notice
indicating that 60 days are available for review and that comments by “state agencies,”
including the department, will be considered as if final adoption had not yet occurred. Milo
and Donna Bauder v. City of Richland, a municipal corporation, EWGMHB 01-1-0005
Final Decision and order (August 16 2002).

COMPLIANCE

In compliance hearings where a determination of invalidity has not been entered, the burden
of proof remains with the Petitioner. (See RCW 36.70A.320(2)). The Petitioner must
convince the Board that the Respondent’s efforts to comply are not in compliance with the
requirements of the GMA. Ridge v. Kittitas County et a. EWGMHB 00-1-0017,
Compliance Order, (April 10 2002).

The Board concurs with Petitioners arguments that development regulations cannot be
compliant when they implement non-compliant provisions of a Comprehensive Plan.
Development regulations are to implement a Comprehensive Plan (RCW 36.70.040). In this
case, the Board finds the objected-to regulations implement the noncompliant portions of the
Comprehensive Plan and to that extent, they too are noncompliant. If the provisions are not
compliant in the Comprehensive Plan, they are not compliant when found in corresponding
provisions of the development regulations. City of Walla, Citizens for Good Governance and
1000 Friends of Washington, v. Walla Walla County, EWGMHB, 02-2-0012c, Find
Decision and Order, (November 26, 2002).

The provisions in the development regulations addressing the Rural Transition Zone
implement the very Comprehensive Plan provisions previously found non-compliant. We
find the Development Regulations implementing non-compliant Comprehensive Plan
provisions to aso be non-compliant. City of Walla, Citizens for Good Governance and 1000
Friends of Washington, v. Walla Walla County, EWGMHB, 02-2-0012c, Final Decision and
Order, (November 26, 2002).

Public participation is a fundamental concept and not to be taken lightly, but RCW
36.70A.330 (1) states that a compliance hearing is for the purpose of determining whether the
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local government “is in compliance with the requirements of this chapter.” The question to
be determined is whether the governmental action substantively meets the requirements of
the Growth Management Act. The question of public participation would be considered as a
factor, but it would not necessarily invalidate the governmental action, if the test of
substantive compliance were met. Save Our Butte Save Our Basin Society, et al. v. Chelan
County, EWGMHB 94-1-0015, Compliance Hearing Order (Jan. 30, 1995).

e Unlike hearings on the merits, a compliance hearing presents no established set of issues.
Save Our Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB 94-1-0015,
Order on Motions for Invalidity, Motion to Strike “Motions for Invalidity,” and Motion to
Strike/Dismiss Respondent’ s “Motion to Strike” (Jan. 2, 1996).

e RCW 36.70A.330 does not preclude the Board from holding multiple compliance hearings.
If a county, for instance, is found at a compliance hearing to be in noncompliance but takes
subsequent action to come into compliance, it must have an avenue to be found in
compliance. Save Our Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB 94-
1-0015, Order on Motions for Invalidity, Motion to Strike “Motions for Invalidity,” and
Motion to Strike/Dismiss Respondent’ s “Motion to Strike” (Jan. 2, 1996).

e There is nothing in the language of RCW 36.70A.330, which suggests that the Board does
not have continuing jurisdiction to determine whether a county has come into compliance at
some date after an initial compliance hearing. Save Our Butte Save Our Basin Society, et al.
v. Chelan County, EWGMHB 94-1-0015, Order on Motions for Invalidity, Motion to Strike
“Motions for Invalidity,” and Motion to Strike/Dismiss Respondent’s “Motion to Strike’
(Jan. 2, 1996).

e When a compliance hearing results in a finding of continued noncompliance, the Board's
jurisdiction is not at an end. It retains jurisdiction to determine at a later date whether
compliance has been achieved and to make orders relating to the original compliance order.
Save Our Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB 94-1-0015,
Order on Motions for Invalidity, Motion to Strike “Motions for Invalidity,” and Motion to
Strike/Dismiss Respondent’s “Motion to Strike” (Jan. 2, 1996).

e The Act indicates that compliance hearing findings should not be treated as final. While the
final decision and order of a Board may be appealed under WAC 242-02-860(5) and WAC
242-02-892, no similar authorization exists to appeal a finding of noncompliance. This lack
of any other type of judicial involvement indicates that the Board maintains control of the
matter. Nor does the legidation ever use the word “final” in describing a finding of
noncompliance as it does with a final decision and order. Therefore, the only body that can
address a finding of noncompliance made under RCW 36.70A.330 is the Board. Save Our
Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB 94-1-0015, Order on
Motions for Invalidity, Motion to Strike “Motions for Invalidity,” and Motion to
Strike/Dismiss Respondent’s “Motion to Strike” (Jan. 2, 1996).

e In acompliance proceeding, petitioners are precluded from attacking specific portions of the
comprehensive plan and interim development regulations, which were not raised or
considered during petitioners’ appeal before this Board. Wenatchee Valley Mall Partnership,
et al. v. Douglas County, EWGMHB 96-1-0009, Wenatchee Valley Mall Partnership, et al. v.
Douglas County, EWGMHB 97-1-0003, Order on Compliance (May 20, 1997).
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Having been found out of compliance, the county must show it has done what is necessary to
comply. Easy, et al. v. Sookane County, EWGMHB 96-1-0016, Order on Compliance (Sep.
23, 1997).

COMPREHENSIVE PLAN

The development regulations are adopted by the County to implement the Comprehensive
Plan and Capital Facilities Plan. If a person does not feel the two plans comply with the
GMA, a petition for review must be filed within 60 days of the publication of the notice of
their passage. The only challenge properly raised concerning the development regulations is
whether they properly implement the CP or C F P. Harvard View Estates, v. Sookane County,
EWGMHB, 02-1-0005, Order on Motion, (May 31, 2002).

The Comprehensive Plan establishes the County’s policy and goals for the management of
growth and their compliance with the Growth Management Act. Development regulations
are to be adopted to implement those policies and goals. These regulations must be consistent
with the Comprehensive Plan (RCW 36.70A.040). Harvard View Estates, v. Spokane
County, EWGMHB, 02-1-0005, Final Decision and Order, (July 29,2002).

The balancing of various goals under the GMA occurs during development of the
comprehensive plan. Merrill H. English and Project for Informed Citizens v. Board of
County Commissioners of Columbia County, EWGMHB 93-1-0002, Fina Decision and
Order (Nov. 12, 1993).

An interim designation is made to protect the resource. It recognizes that once resource lands
are lost through inappropriate development, it is difficult, if not impossible to reverse the
loss. At the comprehensive plan level, designations are reviewed and possibly modified in
the light of newly developed information and the need to successfully integrate al the
components of the plan. City of Ellensburg, et al. v. Kittitas County, EWGMHB 95-1-0009,
Final Decision and Order (May 7, 1996).

RCW 36.70A.060(3) requires that interim resource lands and critical area designations and
regulations be reviewed when adopting a comprehensive plan and implementing
development regulations to insure consistency. Petitioners have the burden to show that the
review was not done and there are in fact inconsistencies. A public hearing is not required.
Thisreview is normally done by staff and reported to the legidlative body. Wenatchee Valley
Mall Partnership, et al. v. Douglas County, EWGMHB 96-1-0009, Final Decision and Order
(Dec. 10, 1996).

Counties are required to designate agricultural lands that have long-term significance for the
commercia production of food or other agricultural products. The requirement to adopt a
comprehensive plan is in a separate section of the Act. The requirement to designate and
conserve agricultural land is not an interim requirement, valid only until the local agency
adopts a comprehensive plan. When the comprehensive plan is being adopted, the county is
to review the designations and development regulations and insure they are consistent with
the plan. The designations are separate requirements under the GMA and can be reviewed by
the Board in a separate action. City of Ellensburg, et al. v. Kittitas County, EWGMHB 95-1-
0009, Order on Compliance on Agricultural Lands of Long-Term Commercia Significance
Designation and Criteria (May 27, 1997).
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Because this Board has found it has the jurisdiction to review the Timber Forest Practices
Ordinance's (TFPO) effect upon the County’s compliance with the GMA, we must ook at
the County’s Comprehensive Plan and how it is affected. At this time, there are gaps in the
County’ s protection of streams and riparian areas. The County has assured us they will adopt
appropriate development regulations to protect the unprotected streams and riparian areas.
The fact that another ordinance, the TFPO, has included a 50-foot minimum setback in its
language does not excuse the County from adopting development regulations to protect the
resources as required by the GMA. The passage of the TFPO ordinance does not move them
in or out of compliance. This ordinance places a buffer, although small, where none exist at
thistime.

We do not find the TFPO causes Ferry County’s Comprehensive Plan to be out of
compliance. The Plan is still the final measure of compliance and the passage of the TFPO
changes nothing in the plan or in the regulations that still must be adopted. Ferry County
Ordinance 99-01 (TFPO). Concerned Friends of Ferry County v. Ferry County, (Concer ned
Friends v. Ferry County) Case No. 99-1-0004, Order on Motion For Reconsideration, (9-
29-99).

The GMA makes no provision for an “interim Comprehensive Plan”. A Comprehensive Plan
adopted by a County or a City, under the GMA, is afina plan, which may be amended as
provided by law. Bert and Gayle Bargmann and Greenfield Estates Homeowners Assn. v.
City of Ephrata, (Greenfield v. City of Ephrata), EWGMHB, Case No. 99-1-0008c, FDO,
(12-22-99).

CONCURRENCY

The County must meet the GMA goal of concurrency. They must ensure at the time of new
development, public facilities and services are in place or are adequately planned. The word
“ensure”’ found in this statute imposes a requirement on local governments to state what it
plans to do and how that is to be accomplished in order to achieve concurrency compliance.
The requirements found in the platting ordinances for adequate facilities are not what are
required by the GMA. RCW 36.70A.020(12). Because the Comprehensive plan has not been
adopted, the Board sees only a portion of the County’ s management of growth. When the
Comprehensive plan is adopted, concurrency is to be measured by the adequacy of public
facilities, including parks. Something more than a generalized policy statement is necessary
to comply with the GMA. 01-1-0002c: Loon Lake Property Owners Association, et al v.
Stevens County; Amended Final Decision and Order (October 26, 2001).

A loca government has both the duty and the right to determine the adequacy of public
facilities and services. Such a determination requires the examination of current adequacy
level and then alocal government’s future ability to add to those facilities and services. The
County must establish an objective baseline to determine minimum level of services
standards for public facilities and services.

RCW 36.70A.020(12) requires local governments to adopt either policies or regulations or a
combination thereof that provide reasonable assurances, but not absolute guarantees, that the
locally defined public facilities and services necessary for future growth are adequate to
serve that new growth, either at the time of occupancy and use or within an appropriately
timed phasing of growth, connected to a clear and specific funding strategy. 01-1-0002c:
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Loon Lake Property Owners Association, et al v. Stevens County; Amended Final Decision
and Order (October 26, 2001).

CONSISTENCY

The Respondent does not argue that a review for consistency of the development regulations
with the comprehensive plan was not done at this stage. Instead, they argue the law does not
require such a review. The Board disagrees. Any review done prior to enactment of the
comprehensive plan would be irrelevant to development regulations passed to implement the
new comprehensive plan. This review for consistency must be done, and reflected in the
record. However, the County will be required to make changes to these regulations. A
review at this time would not be appropriate. After the Comprehensive Plan is found in
compliance and new regulations are adopted, it is expected that the County will review the
regulations and the Plan for consistency. Concerned Friends of Ferry County and David L.
Robinson v. Ferry County, EWGMHB, 01-1-0019, Final Decision and Order, (June 14,
2002).

While it is true the Board did not find non-compliance for failure to require notice on plats
and permits issued for development activity within 500 feet of designated resource lands, we
noted in that decision that RCW 36.70A.060(1) would still be a requirement of the law. The
language provided in Ordinance 2001-09 is non-specific, while the language in the ICAO, as
noted by the County, isin specific contradiction to the statutory 500 feet. This contradiction
must be corrected to conform to the statute. The distance is 500 feet as required by the above
statutory language. Concerned Friends of Ferry County and David L. Robinson v. Ferry
County, EWGMHB, 01-1-0019, Final Decision and Order, (June 14, 2002).

Consistency means comprehensive plan provisions are compatible with each other. One
provision may not thwart another. West Sesattle Defense Fund v. City of Seattle, CPSGMHB
Case No. 94-3-0016, Final Decision and Order. City of Spokane v. Spokane County and City
of Airway Heights, EWGMHB, 02-1-0001, Final Decision and Order, (July 3, 2002).

This action incorporates a revised Road System Plan different than what had been in effect
before. The City’s contention that Ordinance 46-00 “resolved a conflict” is true to the extent
that the then-existing Road System Plan for the subject area had not been previousy
incorporated into the Comprehensive Plan.

Having said that, the fact that this amendment changes certain roadway plans does not in
itself cause the City’s Plan to be inconsistent. Many options for a road system plan could be
very different, and still meet the goals of the GMA and policies of the Comprehensive Plan.
Petitioners have faled to show how the option chosen is inconsistent with the
Comprehensive Plan. The Petitioners have not carried their burden of proof. Milo and
Donna Bauder v. City of Richland, a municipal corporation, EWGMHB 01-1-0005 Final
Decision and order (August 16 2002).

Ferry County clamed that they reviewed the Interim Critical Areas Ordinance for
consistency and found it consistent. The petition herein was filed before this “review” took
place. Ferry County provided, at the request of the Board, minutes of the Ferry County
Planning commission meetings of June 14, 2000 and July 5, 2000, which discussion items
included a review of the “interim critical areas ordinance”. The Respondent also supplied
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minutes of the Ferry County Board of Commissioners of June 19 where the issue of review
of the interim critical areas ordinance was discussed. No action was taken by the County,
which reflected the results of the claimed review. 00-1-0013: Concerned Friends of Ferry
County v. Ferry County; Final Decision and Order; (Nov. 2, 2000)

The documentation provided was insufficient to convince the Board that a review of the
CAO had been preformed which meets the requirements of the Growth Management Act.
There was no record provided of any discusson comparing the requirements of the
comprehensive plan with the regulations of the Critical Areas Ordinance. There was no
record of a public participation process in the review, as required by RCW 36.70A.140. The
County needs to review the CAO with public participation. Thisis especialy true where the
County has declared to this Board that a final CAO was to be developed and adopted to
address the complaints raised in other petitions before this Board. 00-1-0013: Concerned
Friends of Ferry County v. Ferry County; Final Decision and Order; (Nov. 2, 2000)

e GMA requires that development regulations enacted by planning entities be consistent with
the comprehensive plans of those entities, RCW 36.70A.040(4)(d). The zoning regulations
adopted by Yakima County is not consistent with the land use designations established for
the area by Plan 2015. 00-1-0009: Beatrice M. Bertelsen, et al. v. Yakima County, et al.;
Final Decision and Order; (Nov. 2, 2000).

Growth Management Act (GMA) also requires that development regulations "implement” the
policies and provisions of the comprehensive plan. "Implement” has a more affirmative
meaning than merely "consistent with." Implement connotes not only a lack of conflict but
sufficient scope to carry out fully the goals, policies, standards and directions contained in
the comprehensive plan. The R/ELDP zoning district does not implement Plan 2015's RSS
land use designation.  00-1-0009: Beatrice M. Bertelsen, et al. v. Yakima County, et al.;
Final Decision and Order; (Nov. 2, 2000).

e The provisions of any GMA enactment must be internally consistent. This includes the
comprehensive plan and development regulations, both interim and final. RCW 36.70A.070.
Internal consistency means provisions are compatible with each other and they fit together
properly. In other words, one provision may not thwart another. A development regulation
must be internally consistent and all development regulations must be consistent with each
other. 99-1-0005; Saddle Mountain Minerals, LLC, et al. v. City of Richland; Order on
Compliance; (Jun. 21, 2000).

e RCW 36.70A.100 provides “the comprehensive plans of each county or city that is adopted
pursuant to RCW 36.70A.040 shall be coordinated with, and consistent with, the
comprehensive plans adopted pursuant to RCW 36.70A.040 of those counties or cities with
which the county or city hasin part ... common borders or related regional issues.”
(Emphasis provided.) The Board hasjurisdiction in this matter. Clearly theissue hereis
non-project specific, and must be addressed prior to any project-specific action. The statute
requires coordination and consistency at this early stage of planning, not just as a part of a
development agreement. 00-1-0017: Ridge v. Kittitas County, et. al.; Final Decision and
Order; (Jun. 7, 2001).Affirmed, Y akima County Superior Court, #00-2-02761-2.
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CONTINUANCE

The Growth Management Hearings Boards have only the authority the State Legidature
granted it under the GMA. Where the parties do not agree to a continuance of the matter and
other authority for such a continuance does not exist, a continuance beyond the 180 days is
not appropriate. The matter is dismissed. Husum Citizens Group v. Klickitat County,
EWGMHB 00-1-0004 Order of Dismissal (January 11 2002).

COORDINATION

The Board sees that coordination has been occurring since our Order. The Board has no
authority to order a particular result from that coordination, and is convinced that the City of
Rodglyn is “at the table” in matters that relate to its interests. Kittitas County has, as a
condition of approval of the MPR, required ongoing coordination with Roslyn. This Board
cannot and will not police this coordination. These two governments are working together
and should continue to do so. Ridge v. Kittitas County et al. EWGMHB 00-1-0017,
Compliance Order, (April 10 2002).

Clearly, the largest city in Eastern Washington should be an active participant in the planning
for services in urban areas that abut its city limits. In fact, it is the County’s failure to
coordinate their planning with the City of Spokane that contributed to the findings of
noncompliance. City of Spokane v. Spokane County and City of Airway Heights, EWGMHB,
02-1-0001, Final Decision and Order, (July 3, 2002).

RCW 36.70A.110(2) in part provides that Counties must “attempt to reach agreement with
each city on the location of an urban growth area within which the city islocated.” The GMA
includes a process to resolve conflicts between cities and counties in designating UGAs: A
city may object formally with the CTED over the designation of the urban growth areawithin
which it islocated. Where appropriate, CTED shall attempt to resolve the conflicts, including
the use of mediation services.” City of Spokane v. Spokane County and City of Airway
Heights, EWGMHB, 02-1-0001, Final Decision and Order, (July 3, 2002).

RCW 36.70A.110(2) clearly states the Legidlature’s intent is that the City and County
attempt to reach agreement. More effort was required than the County provided. While
agreement is not mandatory, an attempt to agree is necessary. The Board finds the County’s
failure to enter into discussions with the City on the elimination of the City’s UGA outside
the City is clearly erroneous. City of Spokane v. Spokane County and City of Airway
Heights, EWGMHB, 02-1-0001, Final Decision and Order, (July 3, 2002).

The importance of coordination isfirst found in the legislative finding at the beginning of the
GMA:

The Legislature finds that uncoordinated and unplanned growth, together
with a lack of common goals expressing the public’s interest in the
conservation and wise use of our lands, pose a threat to the environment,
sustainable economic development, and health, safety and high quality of
life enjoyed by residents of that state. It is in the public interest that
citizens, communities, local governments, and the private sector cooperate
and coordinate with one another in comprehensive land use planning...
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RCW 36.70A.010.
The Supreme Court quoted these findings and explained that they:

Reflect a legislative awareness that land is scarce, land use decisions are
largely permanent, and particularly in urban areas, land use decisions
affect not only the individual property owner or developer, but also entire
communities.

Erickson & Assoc. v. McLerran, 123 Wn.2d 864, 876 (1994). 00-1-0017: Ridgev. Kittitas
County, et. a.; Final Decision and Order; (Jun. 7, 2001). Affirmed, Y akima County Superior
Court, #00-2-02761-2, May 29,2001.

COUNTY-WIDE PLANNING PoLICIES (CPPS)

Substantive CPPs are binding on the county if they are directive also meet the following
three criteriac 1. A policy must meet a legitimate regional objective, 2. It may not usurp a
city’s land use powers, and 3. It must be consistent with other relevant provisions in the
GMA. Citizens for Good Governance, 1000 Friends of Washington and City of Walla Walla,
v. Walla Walla County, EWGMHB 01-1-0015c & 01-1-0014cz, Final Decisions and Order
(May 1, 2002).

The City contends the County violated CPP 12.1, which requires that new land use
designations be “ cooperatively determined”. Again, as referred to above, directive CPPs can
be binding. Here, the County and City are directed to cooperate in the creation of new land
use designations. Cooperation, while commendable, does not require mutual agreement on
each issue. Here, where the County must make the final decisions, cooperation can mean
discussion and disagreement and the County proceeding, as they deem appropriate. If the
CPPs were drafted to require agreement of both parties prior to the adoption of a new land
use designation, they could be directive and possibly binding. Here the County is not out of
compliance. Citizens for Good Governance, 1000 Friends of Washington and City of Walla
Walla, v. Walla Walla County, EWGMHB 01-1-0015c & 01-1-0014cz, Final Decisions and
Order (May 1, 2002).

With regards to the siting of essential public facilities, the Board finds no provision in the
law that would require the County to follow the Steering Committee’'s recommendation,
regardless of what the CWPPs state. The CWPPs are to be followed by the County, but only
to the extent alowable under existing law. The County cannot delegate its statutory
responsibility to the Steering Committee. Therefore, its actions, retaining final authority for
decision-making could not be found by this Board to be out of Compliance. City of Spokane
v. ookane County and City of Airway Heights, EWGMHB, 02-1-0001, Final Decision and
Order, (July 3, 2002).

The Act requires the adoption of a framework agreement between the cities and the County
for the adoption of a countywide planning policy. City of Ellensburg v. Kittitas County,
EWGMHB 95-1-0003, Final Decision and Order (Aug. 22, 1995).

Cities and the county are required to have a framework agreement for the adoption of
countywide planning policies. They are free, however, to determine and negotiate the
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content of this agreement. It may or may not include a ratification provision, but once an
agreement is adopted, the development and adoption of the countywide planning policy must
be consistent with the agreement. City of Ellensburg v. Kittitas County, EWGMHB 95-1-
0003, Final Decision and Order (Aug. 22, 1995).

e Only those CPPs that are directive are mandatory. There is no question the language found
in CPP 2B 1-D was directive. That CPP states as follows: “Urban densities are prohibited
outside of established urban growth areas except for the establishment of master planned
resorts and new fully contained communities consistent with the requirements for reserving a
portion of the twenty (20) year county population projection.” It could not be said any
clearer. 99-1-0019; James A. Whitaker v. Grant County; Order on Respondent's Motion For
Reconsideration; (Aug. 7, 2000); 99-1-0016; City of Moses Lake v. Grant County; Final
Decision and Order; (May 23, 2000).

e The fact that Policy 14 of the CPPs, adopted as the preamble to the CPPs, states that it is
understood the policies are meant as “general framework guidelines’ for the county and each
municipality and that flexibility must be maintained in order to adapt to different needs and
conditions, does not change the mandatory nature of a directive CPP. The King County
Court, supra, made it clear the CPPs do not serve as nonbinding guides. “If the CPPs served
merely as a nonbinding guide, municipalities would be at liberty to reject CPP provisions and
the CPPs would not ensure consistency between local comprehensive plans. The Board was
therefore correct to conclude that the CPPs are binding on the County.” P.175. 99-1-0019;
James A. Whitaker v. Grant County; Order on Respondent's Motion For Reconsideration;
(Aug. 7, 2000) ; 99-1-0016; City of Moses Lake v. Grant County; Order on Respondent's
Motion For Reconsideration; (Aug. 7, 2000)

The CPPs need not list every possible way to locate urban densities outside UGAs in order to
prohibit it. 99-1-0019; James A. Whitaker v. Grant County; Order on Respondent's Motion
For Reconsideration; (Aug. 7, 2000); 99-1-0016; City of Moses Lake v. Grant County; Final
Decision and Order; (May 23, 2000). (Upheld by Thurston County Superior Court, #00-2-
01622-8.

e The Board finds that the GMA establishes the Countywide Planning Policies (“CPPs’) as the
mechanism for achieving consistencies between the comprehensive plans of a county and the
cities within that county. RCW 36.70A.210(1) provides a CPP “shall ensure that city and
county comprehensive plans are consistent as required by RCW 36.70A.100.” The Board
has aready ruled that the MPR Policies are consistent with the CPPs. City of Ellensburg v.
Kittitas County, EWGMHB No. 96-1-0017. The Board is not asked whether the
MountainStar Subarea Plan is consistent with the CPPs, but with the City of Roslyn. We find
that if the MountainStar Subarea Plan is consistent with the CPPs, it is inherently consistent
with the comprehensive plan for the City of Roslyn. No one has challenged the consistency
of the Roslyn Comprehensive Plan with the CPPs.

e Comprehensive plans must be consistent with countywide planning policies. E.g., King County v.
Central Puget Sound Growth Management Hearings Board, 138 Wn.2d 161, 979 P.2d 1374 (1999).
However, countywide planning policies are not mandatory or binding on development regulations.
E.g., City of Snoqualmie v. King County, CPSGMHB Case No. 92-3-0004c, Fina Decision and
Order, pp. 16-17 (1992). Thus, development regulations are not required to be consistent with
countywide planning policies. E.g., The Children’s Alliance and Low Income Housing Institute v.
City of Bellevue, CPSGMHB Case No. 95-3-0011, Order, p. 7, 12 (May 17, 1995). The subject
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interim zoning ordinance is a development regulation. As such, it need only be consistent with the
Comprehensive Plan, not the countywide planning policies. City of Moses Lake v. Grant County,
EWGMHB 01-1-0010, Final Decision and Order, November 20, 2001.

CRITICAL AREAS

*

There is no statutory requirement for a written statement to be prepared saying how the
County reviewed the critical areas and development regulations. RCW 36.70A.060(3)
requires the review but does not require a specific method or manner for the review. The
County is presumed to have complied with the GMA and the record reflects their claim to
that effect. Citizens for Good Governance, 1000 Friends of Washington and City of Walla
Walla, v. Walla Walla County, EWGMHB 01-1-0015c & 01-1-0014cz, Final Decisions and
Order (May 1, 2002).

Ferry County sought out advice from Kirk Cook, a hydrologist from the Department of
Ecology and now working for the Department of Agriculture. Mr. Cook had drafted a
document entitled Document for the Establishment of Critical Aquifer Recharge Area
Ordinance. Ferry County used that document to guide them in adopting Ordinance No. 2002-
06. The County corresponded with Mr. Cook many times throughout the process by phone,
letters and e-mail. The County addressed all of Mr. Cooks concerns. At the Hearing on the
Merits Mr. Cook testified that the County had included Best Available Science, and had only
one concern, that being the lack of a statement of the conditions, which will trigger a level
two report. The Board in the past has recognized that Ferry County has very limited funds,
minimal growth, and even less staff to do the job required to comply with the GMA. The
Board is pleased with Ferry County’s progress and while the County admits there is till
work to be done, they now are found to be in compliance on the issue of protecting critical
areas, and the use of Best Available Science in the adoption of Ordinance No. 2002-06.
Concerned Friends of Ferry County & David Robinson, v. Ferry County, EWGMHB, 02-1-
0013, Final Decision and Order, (December 23, 2002).

Relying on unnamed regulations to enforce the protection of critical areas is inadequate.
Also, the use of the standard “minimize impact” is inadequate. There must be a specific,
objective standard for review in the ordinance that will protect with reasonable certainty.
The required standard of protection should be to “prevent adverse impacts’ or at the very
minimum “mitigate adverse impacts.” Merrill H. English and Project for Informed Citizens
v. Board of County Commissioners of Columbia County, EWGMHB 93-1-0002, Final
Decision and Order (Nov. 12, 1993).

The requirement for an interim ordinance has the sole purpose of protecting critical areas as a
whole until the balancing with other goals and the inclusion of public and local judgments by
local elected officials can be incorporated in the comprehensive plan. SEPA and “expanded
SEPA” have exceptions and thresholds that do not provide the interim protection envisioned
by the Act. Counties critical areas ordinances must include a standard of interim protection
in each category that all parties can rely on until the comprehensive plan can be adopted.
Merrill H. English and Project for Informed Citizens v. Board of County Commissioners of
Columbia County, EWGMHB 93-1-0002, Final Decision and Order (Nov. 12, 1993).

Whether by use of mapping or through performance standards, the requirement of RCW
36.70A.170 is to provide sufficient specificity to adequately identify designated critical areas.
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Save Our Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB 94-1-0015,
Final Decision and Order (Aug. 8, 1994).

e |f a county or city chooses to rely on other ordinances, maps or inventories to_designate
critical areas, as it may well do, it should reference the items upon which it relies in its
resolution. Save Our Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB 94-
1-0015, Fina Decision and Order (Aug. 8, 1994).

e Under RCW 36.70A.060(2), each county “shall adopt development regulations that protect
critical areas,” including fish and wildlife habitat conservation areas. The standard of
protection previously enunciated by this Board is “prevent adverse impacts’ or at the very
minimum “mitigate adverse impacts.” RCW 36.70A.020(9) concerns conservation of fish
and wildlife habitat areas and for the purpose of this issue parallels RCW 36.70A.060(2).
Save Our Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB 94-1-0015,
Final Decision and Order (Aug. 8, 1994).

e All counties, whether planning or non-planning, must designate agricultural resource lands
and critical areas. All counties must protect critical areas. These designations and
protections provide the basis for further planning. Save Our Butte Save Our Basin Society, et
al. v. Chelan County, EWGMHB 94-1-0015, Compliance Hearing Order (Jan. 30, 1995).

e Designation of critical areas establishes the general distribution, location, and extent of
critical areas. Land use designations must provide landowners and public service providers
with the information necessary to make decisions. Their purpose is to identify the
appropriate areas so that interested parties know where they are; the effectiveness and
fairness of this process is dependent upon a user’s ability to identify the designated critical
areas. Confederated Tribes and Bands of the Yakima Indian Nation v. Yakima County,
EWGMHB 94-1-0021, Final Decision and Order (Mar. 10, 1995).

e A local government’s attempt to consolidate and streamline its critical area designation and
protection requirements of these acts, the GMA, the Shoreline Management Act, and the
Flood Plain Management Act is desirable and fully consistent with the goals of the GMA.
Regulatory process consolidation, however, cannot come at the expense of the substantive
requirements of the laws being consolidated. In other words, successful integration demands
compliance with the laws that govern each subject area being integrated. Confederated
Tribes and Bands of the Yakima Indian Nation v. Yakima County, EWGMHB 94-1-0021,
Final Decision and Order (Mar. 10, 1995).

e RCW 36.70A.320 grants a presumption of validity to the critical areas ordinance (CAO) or
other ordinance developed in furtherance of the goals and requirements of the GMA. A
petitioner has the burden of proof to overcome this presumption; it must show by a
preponderance of the evidence that the CAO fails to meet the minimum requirements of the
GMA. The burden that the petitioner, or any other party chalenging the CAO, bearsis to
show by a preponderance of the evidence that when the ordinance is applied to critical areas
they are either inadequately designated or protected or both. When this burden is met, the
presumption of validity no longer exists. Confederated Tribes and Bands of the Yakima
Indian Nation v. Yakima County, EWGMHB 94-1-0021, Final Decision and Order (Mar. 10,
1995).
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e Thetest is whether the designation meets the substantive requirements of the Act’s wetlands
definition, RCW 36.70A.030(18). A county should exercise a high degree of loca
discretion, but their discretion cannot be employed to justify an ordinance that failsto rise to
the minimum substantive requirements of the Act. Confederated Tribes and Bands of the
Yakima Indian Nation v. Yakima County, EWVGMHB 94-1-0021, Fina Decision and Order
(Mar. 10, 1995).

e Critical area designations as well as resource land designations are an important first step in
the planning process. They provide the sideboards for further comprehensive plan
development by pointing out either where development should not occur or where, at the
least, there are significant developmental concerns. Confederated Tribes and Bands of the
Yakima Indian Nation v. Yakima County, EWGMHB 94-1-0021, Final Decision and Order
(Mar. 10, 1995).

e High quality and/or particularly vulnerable wetlands require greater protection that lowers
quality or less vulnerable wetlands. In order to provide the minimum level of protection for
high quality wetlands, one of two approaches is necessary. Either all wetlands must be
protected at alevel necessary to protect wetlands requiring the greatest level of protection or
a rating system can be used to differentiate wetlands of various quality levels and then
protections can be accorded in relation to the need of each particular quality level.
Confederated Tribes and Bands of the Yakima Indian Nation v. Yakima County, EWGMHB
94-1-0021, Final Decision and Order (Mar. 10, 1995).

e Therequired level of protection of wetlands and riparian buffers must be reasonably based on
relevant science; however, a County has a range of discretion as to how exactly that level is
met. To the extent a County relies on other statutes as part of its protection scheme, they
should be referenced in the ordinance. A citizen should be able to understand what
protection elements exist by reading the ordinance. Confederated Tribes and Bands of the
Yakima Indian Nation v. Yakima County, EWGMHB 94-1-0021, Final Decision and Order
(Mar. 10, 1995).

e Counties may use the National Wetlands Inventory as an information source for determining
the approximate distribution and extent of wetlands. Counties should consider using the
methodology in the Federal Manual for identifying and delineating jurisdiction wetlands,
cooperatively produced by the U.S. Army Corps of Engineers, United States Environmental
Protection Agency, United States Department of Soil Conservation Service and the United
States Fish and Wildlife Service, that was issued in 1989, and Regulatory Guidance Letter
90-7 issued by the United States Corps of Engineers on November 29, 1990 for regulatory
delineations. Moore v. Whitman County, EIVGMHB 95-1-0002, Final Decision and Order
(Aug. 16, 1995).

e Designation of critical areas means, at least, formal adoption of a policy statement and may
include further legidative action. Moore v. Whitman County, EWGMHB 95-1-0002, Final
Decision and Order (Aug. 16, 1995).

e Performance standards are acceptable as a method to identify unknown critical areas. Moore
v. Whitman County, EWGMHB 95-1-0002, Final Decision and Order (Aug. 16, 1995).
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e The GMA defines critical areas and requires the gathering of empirical facts to determine
where and what type of critical areas is present with regard to specific parcels of land.
However, the GMA does not require a specific method of gathering data for purposes of
inventorying, designating or regulating critical areas. Moore v. Whitman County, EWGMHB
95-1-0002, Final Decision and Order (Aug. 16, 1995).

e RCW 36.70A.060(3) requires that interim resource lands and critical area designations and
regulations be reviewed when adopting a comprehensive plan and implementing
development regulations to insure consistency. Petitioners have the burden to show that the
review was not done and there are in fact inconsistencies. A public hearing is not required.
Thisreview is normally done by staff and reported to the legislative body. Wenatchee Valley
Mall Partnership, et al. v. Douglas County, EWGMHB 96-1-0009, Final Decision and Order
(Dec. 10, 1996).

e The standard for designating critical areas and forestlands is “land use designations must
provide landowners and public service providers with the information needed to make
decisions.” Given the recognized deficiency in the mapsin this case, it is necessary to follow
up that designation with a process, which includes on-site inspections as permits are
processed. Woodmansee, et al. v. Ferry County, EWGMHB 95-1-0010, Order on
Compliance (Apr. 16, 1997).

e RCW 36.70A.060(2) requires that all lands designated under RCW 36.70A.170 be protected
and lacks any qualifying language to suggest that regulated critical areas are a sub-set of all
critical areas. All lands that are designated critical areas pursuant to RCW 36.70A.170 must
be protected by critical area development regulations adopted pursuant to RCW 36.70A.060,
and such lands may not be exempted or excluded from protection. However, not al critical
areas must be protected in the same manner or to the same degree. Easy, et al. v. Spokane
County, EWGMHB 96-1-0016, Final Decision and Order (Apr. 10, 1997).

e The GMA directs counties to designate, classify and protect areas with a “critical recharging
effect on aquifers used for potable water.” It is necessary to determine the location of
recharge areas as a first step in designating and protecting them. The county must provide
criteria necessary to indicate when an area needs specific scientific analysis to determine
whether it isacritical aquifer recharge area. Save Our Butte Save Our Basin Society, et al. v.
Chelan County, EWGMHB 94-1-0015, Compliance Hearing Order (Apr. 8, 1999).

e In Ferry County’s unique circumstances, where adequate, accurate maps are not available, an
on-site inspection at the time of permit application, coupled with existing maps and well-
defined standards, meets the requirements of the GMA for designation of critical areas in
Ferry County. Woodmanseg, et al. v. Ferry County, EWGMHB 95-1-0010, Second Order on
Compliance (Aug. 22, 1997).

e The Act requires protection of critical areas, and the county is given the opportunity to select
the manner of that protection. Their choiceis given great deference. Easy, et al. v. Spokane
County, EWGMHB 96-1-0016, Order on Compliance (Sep. 23, 1997).

e RCW 36.70A.020 and Board decisions do not preclude all development in critical areas. The

GMA and Board decisions do, however, require that critical areas be protected. Aslong as
critical areas are protected, other non-critical portions of land can be developed as
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appropriate under the applicable land use designation and zoning requirements. Knapp, et al.
v. Sookane County, EWGMHB 97-1-0015c, Final Decision and Order (Dec. 24, 1997).

e This Board recognizes the County may provide for individual review of specific parcels of
land for appropriate changes to the standard buffers. However, we found in our previous
order that standards or criteria must be listed to ensure the protection of these critical areas
required by the GMA. (FDO September 1998). Subsection 11.3 lists these criteria, but only
directs the Administrator to “consider” them. Also, 11.3(A) provide that the measures be
“adequate to avoid significant degradation to the fish or wildlife habitat area.” There is no
definition of “significant.” There should be no degradation of the habitat area. The criteria
should be mandatory. Save Our Butte, Save Our Basin Society, et. al., v. Chelan County
(Chelan County), EWGMHB Case No. 94-1-0015, Compliance Hearing Order, (4-8-99).

e |f the designation of the IUGA appears to include as buildable, lots near or part of Critical
Areas, those potential encroachments upon Critical Areas would be subject to the protections
and limitations already approved which protect such Areas. Such claimed inconsistency
cannot now be said to modify the Critical Areas protections. Kenneth and Sandra Knapp et.
al., v. Spokane County, (Spokane County), EWGMHB Case No. 97-1-0015c, Order on
Motion for Reconsideration, (9-30-99).

e RCW 36.70A.020 and Board decisions do not preclude all development in critical areas. The
GMA and Board decisions do, however, require that critical areas be protected. Aslong as
critical areas are protected, “other, non-critical portions of land can be developed as
appropriate under the applicable land use designation and zoning requirements.” Assn. To
Protect Anderson Creek, et al. v. Bremerton et al. CPSGMHB Case No. 95-3-0053 (12-26-
95).

e The County has shown their work and review of this work demonstrates that there are
methods to maximize the development of lands within the City limits of Spokane while still
protecting critica areas. While the Petitioners contend these methods will not generate
sufficient area for the population allocated, they have not carried their burden of showing the
choices made by the County are clearly erroneous. Kenneth and Sandra Knapp et. al., v.
Sookane County, (Spokane County), EWGMHB Case No. 97-1-0015c, Order on Motion for
Reconsider, (9-30-99).

e RCW 36.70A.170(1)(d) requires, “where appropriate” to designate critical areas. Critical
areas include “areas with a critical recharging effect on aquifers used for potable water.”
RCW 36.70A.030(5). The County must designate these critical areas and protect them from
degradation. 99-1-0016; City of Moses Lake v. Grant County; Order on Petitioner's Motion
for Reconsideration; (Aug. 16, 2000)

e The purpose of the Comprehensive Plan is to provide policies and direction for the critical
areas ordinance. The language needs to be internally consistent with other provisions in the
Comprehensive Plan and provide the foundation for consistent development regulations. In
the absence of a scientific foundation, evidence of analysis, or a reasoned process to justify
its rgjection, the language recommended by the Dept. of Fish and Wildlife must be included.
97-1-0018: Concerned Friends of Ferry County v. Ferry County; Second Order on
Compliance; (May 23, 2000).
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e RCW 36.70A.170 requires the County to designate critical areas. This Board's decision in
Save Our Butte et a v. Chelan County (EWGMHB 94-1-0015) established that the
designated areas must be readily identifiable. The County’s most recent actions fail on both
counts. The County presents no conclusive arguments, no evidence of areasoned process, no
scientific analysis, which justify the changes. This action is clearly erroneous. : Concerned
Friends of Ferry County v. Ferry County; Second Order on Compliance; (May 23, 2000).

e RCW 36.70A.060 states that development regulations shall “...protect critical areas that are
required to be designated under RCW 36.70A.170.” Ferry County contends Ordinance 72-1
and 73-1 is not the last word on protection of critical areas. The County adopted its critical
areas ordinance in 1993 and that ordinance was not before this Board. These platting
ordinances should not be reviewed as critical areas ordinances and will not be treated as such.
The County stated they are in the process of revisiting the Critical Areas Ordinance at this
time and when the County adopts amendments to that ordinance, then will be the appropriate
time to hear those issues. The County cites WAC 365-190-080(5)(b)(v) which is the
requirements for critical areas. Buffer zones are elements of critical areas ordinances and
regulations, but not required for subdivision ordinances. The critical areas ordinance is the
controlling regulation, not the more general subdivision ordinances. The County also cites
WAC 365-195-825(4)(b) which states “counties and cities may add other items related to
public health, safety and general welfare to the [goals of subdivisions] such as protection of
critical areas, conservation of natural resource lands and affordable housing...” However,
thisis not required.

e WAC 365-195-805(1) states: “. In determining the specific regulations to be adopted,
jurisdictions may select from a wide variety of types of controls. The strategy should include
consideration of: (@) the choice of substantive requirements, such as the delineation of use
zones, general development limitations concerning lot size, setbacks, etc.”  The words
“setback” and “Buffer” may be used in different situations. The use of “setbacks’ in this
case was not inappropriate. The setbacks found in Ordinances 72-1 and 73-1 are not
controlling when dealing with critical areas. The critical area ordinances required by the
GMA to be adopted are controlling. Adequate protection of critical areas must be found in
that ordinance. The setback found in the Short and Long Subdivision Ordinances is not
controlling and therefore does not place the County in noncompliance with the GMA. 00-1-
0001: Concerned Friends of Ferry County v. Ferry County; Final Decision and Order; (Jul.
6, 2000).

e A review of the ordinance readily reveas alack of any enforcement provisions. In Easy v.
Sookane County, 96-1-0016, the Board stated: “ The absence of penaltiesfor violations of the
CAO takes the teeth out of these important regulations.” Clearly, without provisions for
enforcement, the Critical Areas Regulationsfail to protect the values and functions of critical
areas. . Larson Beach Neighbors and Jeanie Wagenman v. Sevens County, EWGMHB 00-
1-0016 Final Decision and Order, July 13, 2001.

e Thereisno specific method the City isrequired to use for the identification of these Critical
Areas. The areas must be identified and mapped in such away to alow the landowner to
know where the critical areas are and what they must do. Knapp et al v. Spokane County, et
al. EWGMHB, 97-1-0015c, Order on Remand, Nov. 15, 2001.
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The City of Spokane has identified the critical areas and thisidentification is reflected in the
maps prepared by the City and provided to the Board. These maps are part of the GIS system
that clearly located the critical areas and is available to the landowner. The landowner is able
to locate the critical areas. The ordinances adopted by the City clearly state what needsto be
done by the landowner. The ordinances go further to define “ Critical Areas’ and provide that
if they exist and are not yet identified, how they must be designated and properly protected.
Knapp et al v. Sookane County, et al. EWGMHB, 97-1-0015c, Order on Remand, Nov. 15,
2001.

CRITICAL AQUIFER RECHARGE AREAS

The limitation of the area protected to the parcel where awellhead is located is inappropriate.
An aquifer recharge area could extend beyond the parcel. The County needs to develop
aquifer recharge areas criteria, which would indicate when an area needs specific scientific
analysis to determineif it isacritical aquifer recharge area. Save Our Butte, Save Our Basin
Society, et. al., v. Chelan County (Chelan County), EWGMHB Case No. 94-1-0015,
Compliance Hearing Order, (4-8-99).

DEFERENCE

With regard to the “variance clause”, the Board recognizes the necessity for administrative
discretion. However, that discretion cannot be so broad as to greatly weaken the regulations
required under the Growth Management Act. Any discretion allowed in administrative action
must be within well-defined standards. Such standards are not evident here. The “variance
clause’, Section 12 of the ICAO, reenacted here, is non-compliant with the GMA. Concerned
Friends of Ferry County and David L. Robinson v. Ferry County, EWGMHB, 01-1-0019,
Final Decision and Order, (June 14, 2002).

Achen v. Clark County, supra, cited by the County, does not require the Board to approve the
2.5-acre lot in rural areas. In that case the Superior court did direct the Board to give
deference to the County, especially with rural density. However, the Board decision was not
reversed as to a similar size lot or did it give direction to accept a 2.5-acre lot size. What it
did was tell the Board to give deference as the new legislation asked, and do so in that case.
This Board does give great deference to the County decisions so long as they are in
compliance with the GMA. The discretion given to the County is very broad, but must fall
within the sideboards of the GMA. This density is outside those sideboards. City of Moses
Lake v. Grant County, EWGMHB, 99-1-0016, Order on Remand, (April 17, 2002).

We disagree with the statement made by the County that “the GMA gives the County, ... the
authority to determine appropriate lot sizes and uses in rural areas,” if that statement means
that the County believes there is no role for the GMA in that decision. The GMA does limit
the amount of previously unbridled discretion of local governments to “determine
appropriate lot sizes and uses in rural areas.” This is because of RCW 36.70A.060, .070,
170, and .020(8). City of Moses Lake v. Grant County, EWGMHB, 99-1-0016, Order on
Remand, (April 17, 2002).

Within a framework of certain state mandates and regional policies, the GMA leaves broad
discretion for locally adopted comprehensive plans to reflect local choices. In general, the
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DENSITY

Board isto defer to policy choices of local jurisdictions. However, the Board must determine
if policy choices of the local jurisdictions conflict with the clear policy mandates that the
legidature stated in the GMA. Wenatchee Valley Mall Partnership, et al. v. Douglas County,
EWGMHB 96-1-0009, Final Decision and Order (Dec. 10, 1996).

The Act requires protection of critical areas, and the county is given the opportunity to select
the manner of that protection. Their choice is given great deference. Easy, et al. v. Spokane
County, EWGMHB 96-1-0016, Order on Compliance (Sep. 23, 1997).

The Board has been directed by the State Legidlature to grant deference to counties and cities
in how they plan for growth, consistent with the requirements and goals of chapter 36.70A
RCW. We take this seriously. The sizing of the UGA for the City of Kittitas is a prime
example of where this deference is important. The City is unique. We see a small city with
small and large city lots, farms and residences with horses and opportunity for industrial and
residential expansion. The City planned for likely industrial development and its special
needs, residential development inquiries, expectations of industrial development at the
freeway interchange and continued farming on much of the industrial lands. Cascade
Columbia Alliance v. Kittitas County, EWGMHB 98-1-0004, Final Decision and Order (Dec.
21, 1998).

RCW 36.70A.070 is very specific in its requirements. There must be maps, text-covering
objectives, and principles and standards used to develop the plan. The land use element must
designate the proposed general distribution and general location and extent of the uses of
land, including commercial, industrial and residential areas. This section then makes a
specific requirement that the land use element shall include population densities and building
intensities. So vita is the need to know the specific distribution of the population that it is
clearly a more specific density for population and building intensities is needed than the
“low, medium or high” found in the County’s Plan. Bert and Gayle Bargmann and
Greenfield Estates Homeowners' Assn. v. City of Ephrata, (Greenfield v. City of Ephrata),
EWGMHB Case N0.99-1-0008c Fina Decision and Order, (12-22-99).

Generally 5-acre lots in rural areas would be more difficult to justify, especialy if large
number of such lots exist. Where the lot size is less than 10 acresin rural areas of a county,
the Board must more carefully examine the number, location and configuration of those lots.
It must determine whether such lots constitute urban growth; presents an undue threat to
large-scale natural resource lands; thwarts the long-term flexibility to expand the UGA; or,
will otherwise be inconsistent with the goals and requirements of the Act. 99-1-0016; City
of Moses Lake v. Grant County; Order on Petitioner's Motion for Reconsideration; (Aug. 16,
2000); 99-1-0016; City of Moses Lake v. Grant County; Final Decision and Order; (May 23,
2000).

DEVELOPMENT REGULATIONS

The development regulations are adopted by the County to implement the Comprehensive
Plan and Capital Facilities Plan. If a person does not feel the two plans comply with the
GMA, a petition for review must be filed within 60 days of the publication of the notice of

EWGMHB DIGEST OF DECISIONS 51 2"° EDITION REVISED 2002



their passage. The only challenge properly raised concerning the development regulations is
whether they properly implement the CP or C F P. Harvard View Estates, v. Spokane County,
EWGMHB, 02-1-0005, Order on Motion, (May 31, 2002).

e The Comprehensive Plan is a policy document, to be implemented by development
regulations. The County’s actions under review here are the development regulations,
Ordinance No. 2001-09. That Ordinance incorporates the preeGMA SMP. The County’s
Ordinance now brings their SMP before the Board for review because the SMP is the method
adopted by the County to implement that portion of the CP. The Board will review the
County’s SMP to determine whether the provisions therein adequately implement the
Comprehensive Plan and protect or regulate as therein provided. The Board does not review
the SMP itself as to its validity, but rather its use to comply with the GMA. Concerned
Friends of Ferry County and David L. Robinson v. Ferry County, EWGMHB, 01-1-0019,
Final Decision and Order, (June 14, 2002).

e Development regulations must implement the comprehensive plan. The Ferry County
Comprehensive Plan (FCCP) clearly provides for rural areas of more intense development, as
authorized, and limited, by the cited statutes. While the CP authorizes such land uses,
limiting or regulating those uses is properly left to the development regulations. The absence
of those regulations in Ordinance 2001-09 is clearly an error. The County hasfailed to act by
not adopting such regulations that would properly implement these policies of the
Comprehensive Plan. Concerned Friends of Ferry County and David L. Robinson v. Ferry
County, EWGMHB, 01-1-0019, Final Decision and Order, (June 14, 2002).

e In West Seattle Defense Fund, et al. v. City of Seattle, CPSGMHB Case No. 95-3-0040,
Order Denying WSDF's Dispositive Motion, (June 16, 1995), a case cited by the City, the
CPS Board made clear that a determination of whether development regulations comply with
the GMA when they implement noncompliant portions of a Comprehensive Plan must be
made on a case-by-case basis at the hearing on the merits:

The Board concludes that when portions of a comprehensive plan have
been remanded with instructions to bring those provisions into compliance
with the Act, and when other portions of the plan have been found to
comply with the Act, the Board must determine on a case-by-case basis
whether the contested portions of implementing development regulations
comply with the GMA. In such circumstances, the Board will not
automatically conclude that, simply because portions of a
comprehensive plan do not comply with the Act, all implementing
development regulations necessarily also do not at p.4.

The Board finds the motion before us is similar to the case cited above. The Board concurs
with CPSGMHB and finds that arguments on specific development regul ations must be made
on a case-by-case basis at the hearing on the merits. The Board does not have sufficient
information before it to separate the compliant and non-compliant portions of these
documents. City of Walla, Citizens for Good Governance and 1000 Friends of Washington,
v. Walla Walla County, EWVGMHB, 02-2-0012, Second Motion Order, (July 29, 2002).

e The Comprehensive Plan establishes the County’s policy and goals for the management of

growth and their compliance with the Growth Management Act. Development regulations
are to be adopted to implement those policies and goals.  These regulations must be
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consistent with the Comprehensive Plan (RCW 36.70A.040). Harvard View Estates, v.
Sookane County, EWGMHB, 02-1-0005, Final Decision and Order, (July 29,2002).

e The Respondents’ first motion seeks the dismissal of Petitioners Issue No. 4 on the grounds
that the issue had been decided in Case No. 01-1-0015c and 01-1-0014cz. In those cases, the
Board ruled the County had complied with SEPA regulations as they applied to the
Comprehensive Plan. Respondent now argues that because development regulations must be
consistent with the comprehensive plan, and must implement the comprehensive plan, by
extension, the development regulations therefore would also comply with SEPA. Petitioners
argue that the actions under consideration are different and there are undecided material facts
to be determined and the dispositive motion cannot be granted. The Board denies
Respondent’s motion, and will hear arguments on SEPA compliance at the Hearing on the
Merits. City of WallaWalla, Citizens for Good Governance and 1000 Friends of Washington,
v. Walla Walla County, EWGMHB, 02-2-0012c, Second Mation Order, (August 27, 2002).

e The Board finds that development regulations cannot be compliant when they implement
non-compliant provisions of a Comprehensive Plan. Development regulations are to
implement a Comprehensive Plan (RCW 36.70.040). In this case, the Board finds the
objected-to regulations implement the noncompliant portions of the Comprehensive Plan
and, to that extent, they too are noncompliant. If the provisions are not compliant in the
Comprehensive Plan, they are not compliant when found in corresponding provisions of the
development regulations. City of Walla, Citizens for Good Governance and 1000 Friends of
Washington, v. Walla Walla County, EWGMHB, 02-2-0012c, Final Decision and Order,
(November 26, 2002).

e The provisions in the development regulations addressing the Rural Transition Zone
implement the very Comprehensive Plan provisions previously found non-compliant. We
find the Development Regulations implementing non-compliant Comprehensive Plan
provisions to aso be non-compliant. City of Walla, Citizens for Good Governance and 1000
Friends of Washington, v. Walla Walla County, EWGMHB, 02-2-0012c, Final Decision and
Order, (November 26, 2002).

e Under RCW 36.70A.060(2), each county “shall adopt development regulations that protect
critical areas,” including fish and wildlife habitat conservation areas. The standard of
protection previously enunciated by this Board is “prevent adverse impacts’ or at the very
minimum “mitigate adverse impacts.” RCW 36.70A.020(9) concerns conservation of fish
and wildlife habitat areas and for the purpose of this issue parallels RCW 36.70A.060(2).
Save Our Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB 94-1-0015,
Final Decision and Order (Aug. 8, 1994).

e The planning goals are part of the compliance requirements of the Act and apply to
development regulations under RCW 36.70A.060. Save Our Butte Save Our Basin Society,
et al. v. Chelan County, EWGMHB 94-1-0015, Final Decision and Order (Aug. 8, 1994).

e RCW 36.70A.060(2) requires that all lands designated under RCW 36.70A.170 be protected
and lacks any qualifying language to suggest that regulated critical areas are a sub-set of all
critical areas. All lands that are designated critical areas pursuant to RCW 36.70A.170 must
be protected by critical area development regulations adopted pursuant to RCW 36.70A.060,
and such lands may not be exempted or excluded from protection. However, not al critical
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areas must be protected in the same manner or to the same degree. Easy, et al. v. Spokane
County, EWGMHB 96-1-0016, Final Decision and Order (Apr. 10, 1997).

e The lack of listed qualifications and the great discretion given the Administrator charged
with individual review of requests to modify buffers must be balanced with a clear
opportunity for concerned parties to seek review. Save Our Butte, Save Our Basin Society, et.
al., v. Chelan County (Chelan County), EWGMHB Case No. 94-1-0015, Compliance
Hearing Order, (4-8-99).

e The additional opportunity for alandowner to seek an administrative variance or reduction of
the buffer with no showing of need and where the variance is not subject to any criteria
moves the County out of compliance with the GMA. Save Our Basin Society, et. al., v.
Chelan County (Chelan County), EWGMHB Case No. 94-1-0015, Compliance Hearing
Order, (4-8-99).

e The Board is concerned with the 21 exemptions found in subsection 22 of the Critical Areas
Ordinance. Extensive changes to the shoreline are allowed by these exemptions, without
indication of need, use of criteria or notice to the State or other interested parties. Without
more protections, this section is not in compliance with the GMA. Save Our Basin Society,
et. al., v. Chelan County (Chelan County), EWGMHB Case No. 94-1-0015, Compliance
Hearing Order, (4-8-99).

e Petitioners argue the City has not adopted devel opment regulations as required by the GMA.
They contend the City has delayed that step for several years by re-enacting pre-existing
regulations. They contend this process avoids GMA requirements of consistency, public
participation and best available science. The record provides no evidence of a review for
consistency, a use of best available science, or a process for citizen involvement in
developing those regulations and the City is in non-compliance with the GMA. Saddle
Mountain Minerals, L.L.C. and Gary Maughan, v. City of Richland, (City of Richland),
EWGMHB, Case No. 99-1-0005, Final Decision and Order, (10-1-99).

e RCW 36.70A.060(1) in part states “...or for the extraction of minerals. Counties and cities
shall require that all plats, short plats, development permits, and building permits issued for
development activities on, or within five hundred feet of, lands designated as agricultural
lands, forest lands, or mineral resource lands, contain a notice that the subject property is
within or near designated agricultural lands, forest lands, or minerals resource lands on which
a variety of commercial activities may occur that are not compatible with residential
development for certain periods of limited duration.” Ferry County Ordinance 73-1 requires
as follows: “45.33 A statement affixed to the plat: The subject property is within or near
designated agricultural, forest, or mineral resource lands on which a variety of commercial
activities may occur that are not compatible with residential development.”

Ferry County Ordinance 72-1 requires as follows. “ 08.33 A statement affixed to the plat:
The subject property is within or near designated agricultural, forest, or mineral resource
lands on which a variety of commercia activities may occur that are not compatible with
residential development.

The question was whether the notice was adequate and the county has met those criteria?
The Ordinances require the specific notice be affixed on plats or permits “within or near”
resource lands. The Growth Management Act requires that this notice be affixed on plats and
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permits, which affect lands on or within 500 feet of resource lands. The statute would prevail
and the County Administrator dealing with these plats and permits must consider “within or
near” the same as “on or within 500 feet of” resource lands. The Ordinances alow for this to
happen. While having the “500 feet” in the ordinances would have been preferable, the
County’ swording was not a violation of the GMA.

The County has complied with RCW 36.70A.060(1). The notice found in the Ordinances to
be affixed upon plats and permits was word for word what the statute requires and that notice
must, by law, be affixed to such plats or permits on or within 500 feet of resource lands. 00-
1-0001: Concerned Friends of Ferry County v. Ferry County; Final Decision and Order; (Jul.
6, 2000)

e AC 365-195-805(3) states:

“(3) Adoption schedule. The strategy should include a schedule for the adoption or
amendment of the development regulations identified. Individual regulations or amendments
may be adopted at different times. However, all of the regulations identified should be
adopted by the applicable final deadline for adoption of development regulations.”

While it may have been appropriate to adopt the development regulations more timely, the
Board finds the language in WAC 365-195-805(3) is directive only. Words “should” and
“may” be do not have the same weight as words like “shall”. 00-1-0001: Concerned Friends
of Ferry County v. Ferry County; Final Decision and Order; (Jul. 6, 2000).

e RCW 36.70A.040(4)(d) states: “. the county and each city located within the county shall
adopt a comprehensive land use plan and development regulations that are consistent with
and implement the comprehensive plan within four years of the certification by the office of
financial management, but a county or city may obtain an additional six months before it is
required to have adopted its development regulations by submitting a letter notifying the
department of community, trade, and economic development of its need prior to the deadline
for adopting both a comprehensive plan and development regulations.” (Emphasis added).
The Respondent, having adopted its Comprehensive Plan in 1995, should have by this time
adopted development regulations that are consistent with and implement the Comprehensive
Plan. Ferry County admits they are working on the Comprehensive Plan through case No.
97-1-0018 and that development regulations will be done following the adoption of the
amended comprehensive plan.

The Long and Short Plat Subdivision Ordinances are not where the County will adopt the
required consistent development regulations. However, these land use regulations must be
consistent with the Comprehensive Plan especialy where, as to the RSAS, they stand-alone.
2.5-acre lots are the minimum size of lots allowed within a RSA when using the Short and
Long Subdivision Ordinances. This was inconsistent with the Comprehensive Plan’s
provisions dealing with Rural Service Areas. A provision was needed to allow smaller lot
sizes within the RSAs “ to minimize and contain the existing areas or uses of more rural
development”. 00-1-0001: Concerned Friends of Ferry County v. Ferry County; Final
Decision and Order; (Jul. 6, 2000).
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DISCRETION OF LOCAL GOVERNMENT

e While there is opportunity for the exercise of local judgment and it is obvious that the local
community understands its agricultural lands better than anyone el se, the conclusions reached
must be the product of a valid process. The record must show that the county considered the
factors for determination of agricultural lands of long-term significance given in WAC 365-
190-050(1). Merrill H. English and Project for Informed Citizens v. Board of County
Commissioners of Columbia County, EWGMHB 93-1-0002, Final Decision and Order (Nov.
12, 1993).

e Each community is both given discretion and encouraged to create its own “vision of urban
development.” This “community vision" is constrained in two ways. First, a community
must provide adequate public facilities and services. Implementation of its plan may not
decrease current service levels below locally established minimum standards. Second,
sprawl is to be discouraged. This is the essence of the growth management process — a
community taking responsibility for its future, developing a consensus for its future
development and checking to ensure its plan is feasible. Save Our Butte Save Our Basin
Society v. Chelan County, EWGMHB 94-1-0001, Final Decision and Order (Jul. 1, 1994).

e While there is opportunity for the exercise of local judgment, the conclusions reached must
be the product of a valid process. The record must show that the County considered the
factors for determination of agricultural lands of long-term significance given in WAC 365-
190-050. Save Our Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB 94-1-
0015, Final Decision and Order (Aug. 8, 1994).

e This is a legidative process. The elected decision makers are free to communicate with
constituents in ways normally associated with the legislative process, and be guided by the
opinions formed as a result of these public and private contacts. This does not mean,
however, that local governments are free from constraints imposed by the GMA. The Act
sets minimum requirements that may not be overridden, and it requires that actions taken be
consistent with the record. Local governments may choose from awide array of alternatives,
provided they employ a valid public process and the record substantively supports their
decision. Save Our Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB 94-1-
0015, Final Decision and Order (Aug. 8, 1994).

e Thetest is whether the designation meets the substantive requirements of the Act’s wetlands
definition, RCW 36.70A.030(18). A county should exercise a high degree of local
discretion, but their discretion cannot be employed to justify an ordinance that fails to rise to
the minimum substantive requirements of the Act. Confederated Tribes and Bands of the
Yakima Indian Nation v. Yakima County, EWGMHB 94-1-0021, Final Decision and Order
(Mar. 10, 1995).

e A county has a range of discretion in making this determination and the extent_of any
particular designation may vary from county to county depending on the level of protection
above the minimum requirement they choose to grant the industry, but the baseline test is
always whether the land is commercially significant over the long-term. City of Ellensburg,
et al. v. Kittitas County, EWGMHB 95-1-0009, Final Decision and Order (May 7, 1996).

e Within a framework of certain state mandates and regional policies, the GMA |eaves broad
discretion for locally adopted comprehensive plans to reflect local choices. In general, the
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DISMISSAL

Board isto defer to policy choices of local jurisdictions. However, the Board must determine
if policy choices of the local jurisdictions conflict with the clear policy mandates that the
legidature stated in the GMA. Wenatchee Valley Mall Partnership, et al. v. Douglas County,
EWGMHB 96-1-0009, Final Decision and Order (Dec. 10, 1996).

The requirement to adopt IUGASs involves both mandatory and discretionary elements.
Therefore, local legidative bodies must comply with the mandatory requirements of the Act,
but also have a great deal of flexibility to make choicesin complying. For example, the Act
establishes population-planning projections upon which TUGAs must be based. These
exclusive projections are made for each county by OFM; no discretion is permitted for local
jurisdiction to use their own numbers. On the other hand, local jurisdictions have great
discretion in deciding how to accommodate these projections in light of local circumstances
and traditions. Knapp, et al. v. Spokane County, EWGMHB 97-1-0015c, Fina Decision and
Order (Dec. 24, 1997).

The Board will not substitute its judgment for that of the County. The Board must alow the
County the discretion the Legislature intended and recognize and defer to the expertise of the
County in designating its resource lands. Victor W. Belaire et. al. v. Yakima County,
(Belaire v. Yakima County), EWGMHB, Case No. 99-1-0003, Fina Decision and Order,
(7-22-99).

This Board is not the place to examine the motivation of the legisative bodies in their
adoption of amendments. We do not have the authority to examine their motivations, just the
results and process. The City’s motivation is immaterial to our decisions. Bert and Gayle
Bargmann and Greenfield Estates Homeowners Assn. v. City of Ephrata, (Greenfield v.
City of Ephrata), EWGMHB, Case No. 99-1-0008c, Final Decision and Order, (12-22-99).

We find the reasoning of the Washington Appellate Court in Diehl v. Mason County, 94
Wn.App. 645, 972 P.2d 543 (1999) persuasive: “ Loca governments have broad discretion in
developing CPs and DRs tailored to local circumstances. But this discretion is limited by
the requirement that the final CPs and DRs be consistent with the requirements and goal's of
the GMA.” Id., 94 Wn.App. at 651 [quotations omitted]. A fundamental requirement of the
GMA is that development regulations be consistent with and implement comprehensive
plans, RCW 36.70A.040(4)(d), and we find that the development regulations that are the
subject of this proceeding are neither consistent with nor implement Yakima County's
comprehensive plan. 00-1-0009: Beatrice M. Bertelsen, et al. v. Yakima County, et al.; Final
Decision and Order; (Nov. 2, 2000)

The Growth Management Hearings Boards have only the authority the State Legidature
granted it under the GMA. Where the parties do not agree to a continuance of the matter and
other authority for such a continuance does not exist, a continuance beyond the 180 days is
not appropriate. The matter is dismissed. Husum Citizens Group v. Klickitat County,
EWGMHB 00-1-0004 Order of Dismissal (January 11 2002).

The failure of the Petitioner to brief the issues for the final hearing on the merits was an
abandonment of those issues and those issues may be dismisses. If al the issues are not
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briefed, the petition may be dismissed. 00-1-0006: Gary D. Woodmansee v. Ferry County;,
Final Decision and Order; (Sep. 7, 2000)

DisPOSITIVE MOTION

e The Board does not grant dispositive motions lightly. This case is fitting, however, for such
amotion. No genuine issue of material fact exists and administrative efficiency is advanced.
Coalition of Responsible Disabled v. City of Sookane, EWGMHB 95-1-0001, Dispositive
Motion and Final Order (Jun. 6, 1995).

ESSENTIAL PUBLIC FACILITIES

e With regards to the siting of essential public facilities, the Board finds no provision in the
law that would require the County to follow the Steering Committee’'s recommendation,
regardless of what the CWPPs state. The CWPPs are to be followed by the County, but only
to the extent allowable under existing law. The County cannot delegate its statutory
responsibility to the Steering Committee. Therefore, its actions, retaining final authority for
decision-making could not be found by this Board to be out of Compliance. City of Spokane
v. pookane County and City of Airway Heights, EWGMHB, 02-1-0001, Final Decision and
Order, (July 3, 2002).

EXHAUSTION

e The County contended the Petitioner must exhaust their administrative remedies prior to the
GMA challenge of the effect of an ordinance on critical areas. The Petitioner filed an appeal
with the Ferry County Board of Commissioners shortly after the publishing of the notice of
determination of non-significance. The County believed the Petitioner should not challenge
the effect of the ordinance on critical areas through GMA review until they have received an
answer from their SEPA appeal.

The Petitioner contends the Petition for Review is a separate and distinct action from the
SEPA appeal. They contend the County has provided no evidence that the two actions are
similar or analogous in any manner. Both actions were generated by the Timber Forest
Practices Ordinance, (TFPO), yet they each have their own characteristics. The Board has
found it has separate subject matter jurisdiction to review the affects of this legidlative action
upon the Comprehensive Plan. The Petitioner is not asking us to review compliance with the
Timber and Forest Practices Regulation. Had the Petitioner waited until the SEPA appeal is
resolved, the time would have passed for them to file a petition under the GMA.

This petition raises separate issues that can be decided by this Board under the GMA. Itis
not necessary for the Petitioner therefore to exhaust the administrative remedies under SEPA.
Concerned Friends of Ferry County v. Ferry County, (Concerned Friends v. Ferry
County) Case No. 99-1-0004, Order on Motion to Dismiss, (9-29-99).
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FAILURE TO ACT

e The Board finds the earlier Compliance Order was a “failure to act” order. Thus, Ferry
County, by adopting policies addressing aquifer recharge areas, has complied with the order.
Any decision regarding substantive issues in that action can only be made after a new
petition is filed and arguments heard. Concerned Friends of Ferry County, v. Ferry County,
EWGMHB, 97-1-0018, Fourth Order on Compliance, (June 21 2002).

e RCW 36.70A.280(2) does not limit standing to parties appearing before the county’s
legidative authority. Since the county has yet to hold a public hearing, such a narrow
construction would effectively bar the petitioner from making its claim. Loca governments
may not evade the requirements of the GMA by failing to comply with the Act’s deadlines.
North Cascades Conservation Council and Washington Environmental Council v. Chelan
County Board of Adjustment, EWGMHB 93-1-0001, Order on Dispositive Motions (May 21,
1993).

FisH AND WILDLIFE HABITAT CONSERVATION AREAS

e The Board recognizes the prerogative of Ferry County to not adopt the DFW
recommendation, as long as that decision was based on a sound, reasoned process that
includes best available science. The County has consulted with a credentialed biologist, but
the process he undertook to develop his recommendations was inadequate. There was no
evidence in the record that the consultant coordinated his recommendation with any other
scientists with expertise in Ferry County, such as the Colville tribe, U.S. Forest Service, or
the DFW. There was no evidence that any on-site field observations were conducted. With
specific reference to the Peregrine Falcon, his recommendation seems to conflict with
activities of the Colville Tribe. Regarding Bull Trout, a sensitive species documented to
exist in Ferry County, he makes no mention at all. (See 1E.). 97-1-0018: Concerned
Friends of Ferry County v. Ferry County; Second Order on Compliance;(May23,2000).

e WAC 365-190-080(5) provides that a process must be in place to allow for the designation
and protection of species of local importance. At the present time, there is no procedure for
such designation.

The Board is convinced that alack of standards or criteriafor determining “significance” of a
development activity can and must be addressed. Petitioners identifies aletter in the record
from the Department of Commerce Trade and Economic Devel opment suggesting certain
activities which should be regulated in habitat conservation areas. Ex. 44.

The County provides no basis for deviating from Department of Fish and Wildlife
recommended buffers and setbacks to protect wild salmonid and other threatened endangered
or sensitive species. The DFW guidelines must be followed in the absence of provisions for
mitigation, or scientific evidence that supports a different buffer or setback. Friends of Ferry
County v. Ferry County, 97-1-0018. Larson Beach Neighbors and Jeanie Wagenman v.
Sevens County, EWGMHB 00-1-0016 Final Decision and Order, July 13, 2001.
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FOREST LANDS

The Board finds that if land meets the criteria for forestland designation under RCW
36.70A.170, it must be designated with one limited exception. Local discretion is retained to
avoid clearly anomalous results. Ridge, et al. v. Kittitas County, EWGMHB 94-1-0017,
Final Decision and Order (Jul. 28, 1994).

There are three factors for determination of “long-term commercial significance”: (1) the
growing capacity and productivity of the land, (2) the land's proximity to population areas,
and (3) the possibility of more intense uses of the land. These criteria are not independent
and must be evaluated in relation to each other. That these factors must be “considered with”
each other necessarily requires the consideration of the relative significance of each factor.
Physical proximity to population areas, in and of itself, does not preclude designation. The
Growth Management Act places a high priority on conserving resource lands and reducing
sprawl. Designation of resource lands was the first required task. Indeed, forestlands of
long-term commercial significance may be located within urban growth areas in certain
circumstances. There must be good faith consideration and showing that the effects of
proximity to population areas are significant and unduly burdensome to avoid designation.
Similarly, consideration of the possibilities of more intense use of the land must be based in
real possibilities, sufficiently quantified to be considered in good faith. Ridge, et al. v.
Kittitas County, EWGMHB 94-1-0017, Final Decision and Order (Jul. 28, 1994).

If qualifying forestland is not proximate to population areas it should be designated. The
reverse is not necessarily true. Forestlands of long-term commercial significance may, under
limited conditions, be inside urban growth areas. The extent to which a population area
impacts forestland is the determining factor. Thus, an 80-acre parcel that elsewhere in the
state might be properly designated forestland, might not so qualify if it abutted the City of
Sedttle. It is the level of impact placed on the property, rather than its location that is
determinative. It isthe burden of increased management and other costs that disqualifies the
property. Ridge, et al. v. Kittitas County, EWGMHB 94-1-0017, Final Decision and Order
(Jul. 28, 1994).

Planning options are retained by initial designation of resource lands. In order to fulfill the
Growth Management Act’s mandate to conserve resource lands, the initial designation should
err on the side of inclusion. As more information is developed, a county can easily make
changes at the comprehensive plan stage — this is the logical place for a weighting of the
competing goals of the Act. Further, nothing in the Act limits a county's authority to amend
its ordinance as conditions warrant. Ridge, et al. v. Kittitas County, EWGMHB 94-1-0017,
Final Decision and Order (Jul. 28, 1994).

For counties planning under the Act, the Board finds that forest land “designations’” made
pursuant to RCW 36.70A.170 are inseparable from the development regulations required for
their protection under RCW 36.70A.060 and must be guided by the planning goals of RCW
36.70A.020. Ridge, et al. v. Kittitas County, EWGMHB 94-1-0017, Final Decision and
Order (Jul. 28, 1994).

That U.S. Forest Service lands were designated forestlands by the county is not a significant
point. While the Act derives its authority from the State of Washington and as such lacks
authority over federal lands, nothing in the Act precludes such a designation for county
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purposes. Save Our Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB 94-1-
0015, Final Decision and Order (Aug. 8, 1994).

e Division of forestlands into parcels too small to be efficiently managed for commercia
timber production removes these lands from forest production. Additionaly, as an
incompatible adjacent use, it hinders ongoing commercia timber production on adjacent
unconverted lands. Save Our Butte Save Our Basin Society, et al. v. Chelan County,
EWGMHB 94-1-0015, Final Decision and Order (Aug. 8, 1994).

e Lands encompassed within the “forest resource lands’ definition are to be designated. Lands
falling outside this definition are not designated. Ridge v. Kittitas County, EWGMHB 94-1-
0017, Order of Non-Compliance (Apr. 3, 1995).

e If land cannot be economically or practically managed for commercial forest production, it
may be excluded from the “forest resource land” classification. Ridge v. Kittitas County,
EWGMHB 94-1-0017, Order of Non-Compliance (Apr. 3, 1995).

e A county can be found in noncompliance, based on an examination of the record below, if it
failled to designate all lands that meet the definition of forestlands, unless these lands are
located within a UGA. This Board has held in previous cases involving these same lands that
RCW 36.70A.170(1)(b) requires counties and cities to designate al lands that met the
definition of forest lands and RCW 36.70A.060(1) requires that counties and cities adopt
development regulations to assure the conservation of all these designated forest lands.
Within urban growth boundaries, these lands must be designated only if the city or county
has enacted a program authorizing transfer or purchase of development rights. Ridge, et al.
v. Kittitas County, EWGMHB 96-1-0017, Final Decision and Order (Mar. 28, 1997).

e The standard for designating critical areas and forestlands is “land use designations must
provide landowners and public service providers with the information needed to make
decisions.” Given the recognized deficiency in the mapsin this case, it is necessary to follow
up that designation with a process, which includes on-site inspections as permits are
processed. Woodmansee, et al. v. Ferry County, EWGMHB 95-1-0010, Order on
Compliance (Apr. 16, 1997).

e RCW 36.70A.170(1)(b) requires cities and counties to designate forestlands that are not
dready characterized by urban growth and that have long-term significance for the
commercia production of timber. Counties are not required to designate lands that may be
forested today but do not meet the requirements for lands of long-term commercial
significance. Ridge, et al. v. Kittitas County, EWGMHB 96-1-0017, Order on Compliance
and Invalidity (Apr. 16, 1998).

e The legidative changes in the “forest land’" definition replaced “primarily useful for
growing trees’ with language mirroring that of “agricultural lands’ by including “primarily
devoted to.” However the legidature went further. Four factors were added to the definition
to use in determining whether the land was indeed “primarily devoted to” growing trees
commercialy. None of these four factors involves the landowner’s intent. Further,
additional factors were not added to the definition of “agricultural lands.” Ridge, et al. v.
Kittitas County, EWGMHB 96-1-0017, Order on Compliance and Invalidity (Apr. 16, 1998).
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GOALS

The balancing of various goals under GMA occurs during development of the comprehensive
plan. Merrill H. English and Project for Informed Citizens v. Board of County
Commissioners of Columbia County, EWGMHB 93-1-0002, Final Decision and Order (Nov.
12, 1993).

The Board holds that there are both procedural and substantive aspects to compliance with
the planning goals of RCW 36.70A.020. Procedurally, the county legislative authority must
“consider” these goals when they adopt Interim Urban Growth Boundaries. What does
“consider” mean procedurally? There is no requirement for a tangible procedural
demonstration nor will the Board attempt to read the collective minds of the county’s elected
officials or staff to determine whether they considered the GMA’s planning goas when
adopting development regulations that designated Interim Urban Growth Areas. Instead, the
ultimate test of consideration of the goas remains whether the county’s actions were
substantively guided by the goals — whether their actions are consistent with the planning
goals. While this approach does not require written findings of consideration or arecord that
carefully considers the planning goals from a procedura view, such finding and/or valid
consideration in the record of the relevant goals is useful, if not, essential to making a
determination as to whether a county's adoption of its Interim Urban Growth Area was
substantively guided by the planning goals. The advantage of this approach is that it deas
with the heart of the question, the substantive element, instead of a possible pro forma
procedural exercise. Save Our Butte Save Our Basin Society v. Chelan County, EWGMHB
94-1-0001, Final Decision and Order (Jul. 1, 1994).

Without doubt, there is an inherent tension between some of the planning goals. All of the
goals must be given effect to the extent possible. Thus, Planning Goal 5, economic
development, may rightly be given high priority by a community. However, this does not
sanction sprawl where there is no showing that both goals cannot be achieved. Save Our
Butte Save Our Basin Society v. Chelan County, EIWVGMHB 94-1-0001, Final Decision and
Order (Jul. 1, 1994).

Planning Goal, Economic development, is conditioned by the requirement of Planning Goal 1
that it be “within the capabilities of the state’s natural resources, public services, and public
facilities” Similarly, Planning Goal 12 requires a showing that public facilities and services
necessary to support development shall be adequate to serve the development at the time the
development is available for occupancy and use without decreasing current service levels
below locally established minimum standards. The Board is not saying that “every T must be
crossed and every | dotted” to meet this requirement, but a good faith valid discussion must
take place. Save Our Butte Save Our Basin Society v. Chelan County, EWGMHB 94-1-0001,
Final Decision and Order (Jul. 1, 1994).

For counties planning under the Act, the Board finds that forestland designations made
pursuant to RCW 36.70A.170 are inseparable from the development regulations required for
their protection under RCW 36.70A.060 and must be guided by the planning goals of RCW
36.70A.020. Ridge, et al. v. Kittitas County, EWGMHB 94-1-0017, Final Decision and
Order (Jul. 28, 1994).
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e The Act encourages the protection and development of natural resource industries while at
the same time allowing economic growth. It, further, protects natural resources, including
critical areas, to ensure “the high quality of life enjoyed by the citizens of this state.” While
achieving these goals is clearly possible, reconciling non-compatible land uses is never easy.
The concerns and needs of real people, facing real problems, are involved. Save Our Butte
Save Our Basin Society, et al. v. Chelan County, EWGMHB 94-1-0015, Final Decision and
Order (Aug. 8, 1994).

e The planning goals are part of the compliance requirements of the Act and apply to
development regulations under RCW 36.70A.060. Save Our Butte Save Our Basin Society,
et al. v. Chelan County, EWGMHB 94-1-0015, Final Decision and Order (Aug. 8, 1994).

e The overriding purpose of the designation of resource lands is their conservation and
protection. While the County may give high priority to other goals, there must be a showing
that competing goals are mutually exclusive and cannot both be accommodated. Save Our
Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB 94-1-0015, Final Decision
and Order (Aug. 8, 1994).

e Consideration of the planning goals in RCW 36.70A.020 is part of the comprehensive plan
process. A local government selects and weighs these goals in the light of relevant
information to achieve its desired plan. The plan should harmonize the goals, giving the
greatest effect possible to each goal. In situations where goals conflict, the local government
may make a reasoned determination. Ridge v. Kittitas County, EWGMHB 94-1-0017, Order
of Non-Compliance (Apr. 3, 1995).

e Proceduraly, the county legislative authority must “consider” these goals when they adopt
IUGA boundaries. However, there is no requirement for a “tangible procedural
demonstration.” Instead, the ultimate test of consideration of the goals was whether the
County’s actions were substantively guided by the goas — whether their actions are
consistent with the planning goals. The Board holds the substantive compliance test aso
applies to urban growth area designations under RCW 36.70A.110. However, written
findings of consideration or a record that carefully considers the planning goals from a
procedural view are useful, if not essential in some cases, to make a determination of
substantive compliance. Benton County Fire Protection District No. 1 v. Benton County, et
al., EWGMHB 94-1-0023, Final Decision and Order (Apr. 25, 1995).

e Planning Goa 8, the enhancement of natural resource-based industries, does not prevent
productive agricultural lands from inclusion within an IUGA. There is no reason to believe
that agricultural lands to the extent they are included within these [UGAS cannot continue to
be successfully farmed. Benton County Fire Protection District No. 1 v. Benton County, et
al., EWGMHB 94-1-0023, Final Decision and Order (Apr. 25, 1995).

e The question of compliance with RCW 36.70A.020(2) (sprawl) is not whether development
should be precluded from agricultural resource lands, but the nature of the alowed
development. Property developments, which support the agricultural industry, and these,
encompass a wide range of uses, are necessary for its future vitality. City of Ellensburg, et
al. v. Kittitas County, EWGMHB 95-1-0009, Final Decision and Order (May 7, 1996).
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RCW 36.70A.020(8) establishes two standards against which an agricultural lands-related
ordinance isto be tested. Does the Ordinance fulfill the minimum requirement of the Act to
discourage incompatible uses of designated lands and does it meet the minimum requirement
to maintain and enhance natura resource industries, in this case agriculture? City of
Ellensburg, et al. v. Kittitas County, EWGMHB 95-1-0009, Final Decision and Order (May
7, 1996).

The Board has consistently recognized that the planning goals may be at some point
inconsistent. It has also found, in almost all cases, that potential inconsistencies may be
successfully reconciled. Counties and cities have a duty to attempt to harmonize the goals.
They must consider and show their work where they cannot. It is one thing to suggest that
achieving the housing goal conflicts with the goal of reducing sprawl, it is quite another to
show that these goals cannot both be achieved. Where a jurisdiction holds that one planning
goa should be sacrificed a the expense of another, the record must show the decision
making process. City of Ellensburg, et al. v. Kittitas County, EWGMHB 95-1-0009, Final
Decision and Order (May 7, 1996).

If a jurisdiction is unable to harmonize the planning goals, the record must show that the
decision makers engaged in a valid process and considered the matter. This is the “show
your work” standard. City of Ellensburg, et al. v. Kittitas County, EWGMHB 95-1-0009,
Final Decision and Order (May 7, 1996).

In arguments before the Board, Respondent County posits that to restrict development and
commercial uses as ordered by the Board is contrary to RCW 36.70A.020(6) and private
property rights afforded by the U.S. Constitution. We disagree. We have been presented
with no evidence that restricting uses of lands as ordered isin violation of any laws. In fact,
not to restrict use is, in our opinion, often a violation of property rights of adjacent property
owners, who have an equal right to enjoy their property without unsuitable development
intrusion. Clearly, the GMA requires restrictions on development. Pertinent to this case, the
GMA requires development of an urban nature be limited to urban growth areas or well-
defined Rural Service Areas. Woodmanseg, et al. v. Ferry County, EVGMHB 95-1-0010,
Second Order on Compliance (Aug. 22, 1997).

Asthe County stated in their brief, performance standards are defined as land use regulations
based upon application of specific standards, relating to actual impacts of a proposed
development. The Board does recognize that performance standards can be used in
successful growth planning. However, the standards must advance the goals of the GMA.
The only “standard” that appears to be different from what would normally be required for a
building lot is the required access to a paved road. This does not reduce urban growth in rural
areas. It does allow extensive growth along the paved County roads. It encourages urban
sprawl. 01-1-0002c: Loon Lake Property Owners Association, et al v. Stevens County;
Amended Final Decision and Order (October 26, 2001).

HISTORICAL AND ARCHEOLOGICAL SITES

The Board finds that the issue is timely, and in effect, a failure to act chalenge. RCW
36.70A.020(13) provides counties must: “Identify and encourage the preservation of lands,
sites, and structures, that have historical and archaeological significance” RCW
36.70A.040(4)(d) requires development regulations to implement the above stated GMA
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goal. Ordinance 2001-09, having failed to address historic and archeological issues, is non-
compliant. Concerned Friends of Ferry County and David L. Robinson v. Ferry County,
EWGMHB, 01-1-0019, Final Decision and Order, (June 14, 2002).

INDUSTRIAL DEVELOPMENT

RCW 36.70A.070(5)(d)(iii)) contemplates the rural industrial uses permitted (but not
required) by the County. However, the application of (5)(d)(iii) islimited by that paragraph’s
reiteration of the Act’s prohibition of low-density sprawl and by (5)(d)(iv)’s requirements to
minimize and contain any existing areas or uses of more intensive rural development. While
the Board recognizes that (d)(iv) provides that “some accommodation may be made for infill
of certain ‘existing areas’ of more intense development in the rura area, that infill is to be
‘minimized’ and ‘contained” within a ‘logical outer boundary.”” Bremerton CPSGMHB
Case No. 95-3-0039c (coordinated with Case No. 97-3-0024c), Finding of Noncompliance, at
24. . 99-1-0019 James A. Whitaker v. Grant County; Final Decision and Order; (May 19,
2000); 99-1-0016; City of Moses Lake v. Grant County; Final Decision and Order; (May 23,
2000)

RCW 36.70A.070(5)(d)(iv) requires the County to “adopt measures to minimize and contain
the existing areas or uses of more intensive rural development, as appropriate, authorized
under this subsection. Lands included in such existing areas or uses shall not extend beyond
the logical boundary or the existing area or use, thereby alowing a new pattern of low-
density sprawl. (Emphasis added). Subparagraph (v) defines an existing area or existing use
asonein existence on July 1, 1990. 99-1-0016; City of Moses Lake v. Grant County; Order
on Respondent's Motion For Reconsideration; (Aug. 7, 2000).

INNOVATIVE TECHNIQUES

The County’s claims that other goals of the Act, namely the requirement to provide for
recreational opportunities, could override the requirement to protect agricultural resource
lands was also addressed by the Supreme Court. The Superior Court, in their review of the
case, had ruled that under RCW 36.70A.177, the location of recreational uses on Agricultural
Resource Lands was authorized as an innovative zoning technique. The Court of Appeals and
Supreme Court reversed this interpretation. “However, the County’s proposed action to
convert agricultural land to active recreation does not appear in any of the Act’s suggested
zoning techniques. ...Nothing in the Act permits recreationa facilities to supplant
agricultural uses on designated lands with prime soils for agriculture.” P.143.

Asin the King County case above, we find here “the evidence does not support a finding that
the subject properties have poor soils or are otherwise not suitable for agricultural purposes.”
Supra, P.142.

While the Board recognizes the circumstances in Walla Walla County are different from
King County, we cannot distinguish the Supreme Court ruling in King County v. CPSGMHB,
supra, to permit the objected-to recreational uses alowed in the Walla Walla County
Ordinance No. 269. City of Walla, Citizens for Good Governance and 1000 Friends of
Washington, v. Walla Walla County, EWGMHB, 02-2-0012c, Fina Decision and Order,
(November 26, 2002).
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INTERIM

It is the combination of errors and process defects that leads us to issue our order of
invalidity. This is a significant land use matter for the citizens of the community and their
right to participate in a meaningful manner must be respected and protected. Growth
Management Act provides this protection. Neighbors for Responsible Development, v. City
of Yakima, EWGMHB, 02-1-0009, Final Order and Decision, (December 5, 2002).

An order of invalidity is appropriate where there is a “ potential for vesting” of inappropriate
land uses during a period of remand. Vashon-Maury v. King County, 1997 WL 1717577 *8
(1997). The Board in Bennet v. City of Bellevue, 2002 WL 31549122 *12(2002) recognized
that invalidation was appropriate where the continued validity of the ordinance would
potentially allow for vesting. The Board found:

Further, the Board finds that the continued validity of the Ordinance would allow
additional vesting of permitsto an inappropriate land use regulation . . .

Neighbors for Responsible Development, v. City of Yakima, EWGMHB, 02-1-0009, Final
Order and Decision, (December 5, 2002).

Relying on unnamed regulations to enforce the protection of critical areas is inadequate.
Also, the use of the standard “minimize impact” is inadequate. There must be a specific,
objective standard for review in the ordinance that will protect with reasonable certainty.
The required standard of protection should be to “prevent adverse impacts’ or at the very
minimum “mitigate adverse impacts.” Merrill H. English and Project for Informed Citizens
v. Board of County Commissioners of Columbia County, EWGMHB 93-1-0002, Final
Decision and Order (Nov. 12, 1993).

The requirement for an interim ordinance has the sole purpose of protecting critical areas as a
whole until the balancing with other goals and the inclusion of public and local judgments by
local elected officials can be incorporated in the comprehensive plan. SEPA and “expanded
SEPA” have exceptions and thresholds that do not provide the interim protection envisioned
by the Act. Counties critical areas ordinances must include a standard of interim protection
in each category that all parties can rely on until the comprehensive plan can be adopted.
Merrill H. English and Project for Informed Citizens v. Board of County Commissioners of
Columbia County, EWGMHB 93-1-0002, Final Decision and Order (Nov. 12, 1993).

INTERIM URBAN GROWTH AREAS (IUGAS)

RCW 36.70A.110 requires that counties, in consultation with the cities involved, establish
Interim Urban Growth Areas based upon population projections submitted to planning
counties by the Office of Financial Management and distributed within the various
jurisdictions of the county by means devised by the county. Save Our Butte Save Our Basin
Society v. Chelan County, EWGMHB 94-1-0001, Final Decision and Order (Jul. 1, 1994).

The Board finds that the “based upon” language of RCW 36.70A.110 imposes an upper
boundary to an Interim urban Growth Area’'s size for the following reasons. First, if the
“based upon” language established only a “minimum,” one of the underlying principles of
the GMA, containment of urban sprawl, would be undermined. Second, if Counties were

EWGMHB DIGEST OF DECISIONS 66 2"° EDITION REVISED 2002



free to use population forecasts in excess of OFM’s forecast, there would be little need for
the specific appeal right granted to dispute OFM’s forecast. Third, the GMA allows “new
fully-contained communities’ to be established outside of urban growth areas. But if a
county chooses to do so, it must “reserve a portion of the twenty-year population projection
and offset the urban growth area accordingly for allocation to new fully contained
communities.” If OFM’s twenty-year population projections were just minimums, there
would be no need to “offset” additional population to be housed in new fully contained
communities. Save Our Butte Save Our Basin Society v. Chelan County, EWGMHB 94-1-
0001, Final Decision and Order (Jul. 1, 1994).

e The Act requires designation of an IUGA “based upon” the expected population growth for
the next twenty-year period; a city’s service plans are independent of the designation. A city
is free to plan for service levels as it chooses, but its planning choices are separate and
independent from its obligation to comply with RCW 36.70A.110. Save Our Butte Save Our
Basin Society v. Chelan County, EWGMHB 94-1-0001, Final Decision and Order (Jul. 1,
1994).

e A county cannot adopt an “expand now contract later” IUGA that allows unwarranted
annexation, annexation which would not be allowed if the IUGA were properly sized.
Benton County Fire Protection District No. 1 v. Benton County, et al., EWGMHB 94-1-
0023, Final Decision and Order (Apr. 25, 1995).

e Theinclusion of supportable land use factors grants substantial discretion to each jurisdiction
designating an IUGA, yet provides a yardstick that ties and constrains the designation to the
OFM population forecast. Benton County Fire Protection District No. 1 v. Benton County, et
al., EWGMHB 94-1-0023, Final Decision and Order (Apr. 25, 1995).

e The State Legidature adopted separate public participation requirements when they adopted
the direction to establish the IUGAs. If the Legislature had wanted the counties to meet the
requirements of RCW 36.70A.140, it would have been easy for them to do so. It did not.
The process of designating lUGAS does not require the same public participation required for
the development and adoption of the comprehensive plan. Howe v. Spokane County,
EWGMHB 97-1-0001, Final Decision and Order (Jun. 19, 1997).

e The requirement to adopt IUGASs involves both mandatory and discretionary elements.
Therefore, local legidative bodies must comply with the mandatory requirements of the Act,
but also have a great deal of flexibility to make choices in complying. For example, the Act
establishes population-planning projections upon which [TUGAs must be based. These
exclusive projections are made for each county by OFM; no discretion is permitted for local
jurisdiction to use their own numbers. On the other hand, loca jurisdictions have great
discretion in deciding how to accommodate these projections in light of local circumstances
and traditions. Knapp, et al. v. Spokane County, EIWVGMHB 97-1-0015c¢, Final Decision and
Order (Dec. 24, 1997).

e In order for counties to make an informed choice as to the location of IUGAS, cities must
first provide counties with detailed information about their size, population, population
densities and zoning. Knapp, et al. v. Spokane County, EWGMHB 97-1-0015c, Final
Decision and Order (Dec. 24, 1997).
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e |t isimperative that counties base their [IUGAs on OFM’s twenty-year population projection,
collect data and conduct analysis of that data to include sufficient areas and densities for that
twenty-year period (including deductions for applicable lands designated as critical areas or
natural resource lands, and open spaces and greenbelts), define urban and rural uses and
development intensity in clear and unambiguous numeric terms, and specify the methods and
assumptions used to support their IUGA designations. In essence, counties must “show their
work” so that anyone reviewing a UGASs ordinance can ascertain precisely how they
developed the regulations adopted. Knapp, et al. v. Spokane County, EWGMHB 97-1-0015c,
Final Decision and Order (Dec. 24, 1997).

e |In the absence of information showing land capacity analysis, we are unable to determine if
an IUGA is properly sized. The GMA was amended to allow 180 days “or such longer
period as determined by the board in cases of unusual scope or complexity.” This Board
feels the amendment was for cases such as this. It would be foolish to require the duplicated
effort of the designation of a new [UGA would cause if the FUGA can be expeditiously
completed. Knapp, et al. v. Spokane County, EWGMHB 97-1-0015c, Final Decision and
Order (Dec. 24, 1997).

e The requirement to establish an Interim Urban Growth Area requirement was adopted by the
Washington State Legislature as an amendment to the GMA. (1991) The IUGA is to be
established early in the planning process and has the effect of limiting development outside
such boundary unlessit is later determined additional land is needed for the allocated of the
real growth of that City. If the City/County is to err, it is hoped they err on the side of
having too few buildable lots available in the IUGA and make any necessary corrections in
the Fina Urban Growth Area (FUGA). Kenneth and Sandra Knapp et. al., v. Spokane
County, (Spokane County), EWGMHB Case No. 97-1-0015c, Order on Motion for
Reconsideration, (9-30-99).

INVALIDITY

e The Board finds no legal authority to declare invalid portions of a comprehensive plan where
no order of non-compliance has been issued. Further, under the facts aleged by the
Petitioner, the Board does not believe a finding of Invalidity should be issued. The
determination of Invalidity requires a finding of non-compliance and a determination that the
continued validity of part or parts of the plan or regulation would substantially interfere with
the fulfillment of the goals of the GMA. The Board does not find that this is the case. Ridge
v. Kittitas County et al. EWGMHB 00-1-0017, Compliance Order, (April 10 2002).

s The Petitioners have a heavy burden when seeking invalidity of all or part of the
comprehensive plan or development regulations. The Board must first find the County out of
compliance and then find those noncompliant actions to substantially interfere with the goals
of the GMA. This is not something the Board does lightly. Citizens for Good Governance,
1000 Friends of Washington and City of Walla Walla, v. Walla Walla County, EWVGMHB,
01-1-0015¢c & 01-1-0014cz, Final Decisions and Order (May 1, 2002).

e Respondent’s second motion seeks the dismissal of Petitioners Issue No. 5, Petitioners
request for afinding of Invalidity. The Respondent contends this issue has been addressed in
our previous cases Walla Walla, Nos. 01-1-0014cz and 01-1-0015c. As above, Petitioners
argue that subsequent events may have changed the facts surrounding the Boards earlier
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decision to not declare the Comprehensive Plan invalid. The Board recognizes that there are
unresolved material facts and will hear arguments on the question of invalidity at the Hearing
on the Merits. City of Walla, Citizens for Good Governance and 1000 Friends of
Washington, v. Walla Walla County, EWGMHB, 02-2-0012c, Second Motion Order, (August
27, 2002).

e The Petitioners have requested a finding of invalidity relating to development regulations for
the Blalock Area. The Board notes recent action by the County imposing a moratorium on
development in that area. The moratorium accomplishes what an Order of Invalidity would.
Therefore, because the County has protected these lands from development under the
noncompliant provisions of the Comprehensive Plan or its regulations, a finding of Invalidity
is not necessary at this time. City of Walla, Citizens for Good Governance and 1000 Friends
of Washington, v. Walla Walla County, EWGMHB, 02-2-0012c, Final Decision and Order,
(November 26, 2002).

e TheBoard rarely invokes invalidity. Invalidity can only be invoked when the Board finds the
actions taken by acity or county seriously impair the goals of the GMA. In this case, we find
such impairment exists. For the GMA planning process to work, citizens must have
confidence in the planning process. The public must be heard before commitments are made.
Here, they were not. The development and signing of the Memorandum of Understanding is
a part of the development and enactment process of the amendment of the comprehensive
plan in this case. The Board declares the actions taken by the City, in its amendments of the
Comprehensive Plan, to be invalid. Neighbors for Responsible Development, v. City of
Yakima, EWGMHB, 02-1-0009, Final Order and Decision, (December 5, 2002).

e |f itisdetermined that a comprehensive plan or development regulation "would substantially
interfere with the fulfillment of the goals' of the GMA, the Board may invalidate that part or
parts of the plan or regulation. Wells v. Western Washington Growth Management Hearings
Bd., 100 Wn.App. 657, 666, 997 P.2d 405 (2000). Invalidity is a matter of the Board's
discretion to be determined on a case-by-case basis. King County v. Central Puget Sound
Growth Management Hearing Board, 138 Wn.2d at 181, citing Skagit Surveyors & Eng'rs,
LLC v. Friends of Skagit County, 135 Wn.2d 542, 561-62, 958 P.2d 962 (1998). Neighbors
for Responsible Development, v. City of Yakima, EWGMHB, 02-1-0009, Final Order and
Decision, (December 5, 2002).

e The primary factor to be considered in the context of invalidation is whether continued
validity of the plan amendment would substantially interfere with the goals of GMA. RCW
36.70A.320(1)(b). The City of Yakima cites Whidbey Environmental Action Network v.
Island County, 1997 WL 652518 (1997) as establishing a “three-part test” for analyzing the
“substantial interference” standard of GMA. The Board indicated that it will “keep in mind’
the following factors:

Hence, whether a development regulation meets GMA's test of substantial interference
depends on three factors:

a. The magnitude (or egregiousness) of the violation of GMA;
b. How long the violation has occurred;
c. How much longer it will likely occur absent invalidation.
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Neighbors for Responsible Development, v. City of Yakima, EWGMHB, 02-1-0009, Final
Order and Decision, (December 5, 2002).

e Because of the vast acreage involved (over 15,000 acres) and the imminence of harm, only a
finding of invalidity can serve the GMA’s core purpose of promoting land use planning
according to the goals set out in the Act. Without afinding of invalidity, applications for the
development of a major resort on land this Board has twice aready found to be forestlands
may be filed and vest. Ridge, et al. v. Kittitas County, EWGMHB 96-1-0017, Final Decision
and Order (Mar. 28, 1997).

e The county has asked this Board to advise them what the lands designation reverts to if the
designations under their comprehensive plan are invalid. The Boards are to determine
whether enactments of local governments comply with the GMA, and are not authorized to
provide declaratory judgments or advisory opinions. The Boards cannot advise local
governments what the land designations invalidated by the Board revert to. The courts have
this authority, not the Boards. Ridge, et al. v. Kittitas County, EWGMHB 96-1-0017, Order
on Motions for Reconsideration Clarification (May 27, 1997).

e Where afinding of invalidity regarding forest lands designation has been entered, the GMA
places on the respondent local jurisdiction the initial burden of proof to show its forest lands
designation decision no longer substantially interferes with the GMA planning goals. Ridge,
et al. v. Kittitas County, EWGMHB 96-1-0017, Order on Compliance and Invalidity (Apr.
16, 1998).

e This Board takes the issue of invalidity very seriously and finds invalidity only if a County
has substantially interfered with the fulfillment of the goals of the Growth Management Act.

While the Board holds that public participation is the heart of the Growth Management Act,
the Petitioners have not shown that failure to comply with the public participation
requirement substantially interfered with the goals of the GMA. Saundra Wilma, et. al. v.
Sevens County, (Wilma v. Stevens County) Case No. 99-1-0001c, Final Decision and
Order, (5-21-99).

Stevens County Superior Court, 1999 2 002693 entered a decision on appeal from a final
decision of the Eastern Growth Board. The Superior Court directed the Eastern Board to
invalidate Stevens County’s IUGASs ab initio. The Order entered by the Easter Board
remanded the matter to the County with directions to take action consistent with the Courts
Decision on Appeal. Wilma et al. v Sevens County.

e Determination Of Invalidity: The Petitioners asked the Board to find the Ephrata UGA
boundary invalid. The Petitioners believed the City would annex areas 4 and 5 because the
Board found the City out of compliance without a finding of invalidity. The City, to a
question from the Board, responded that it had no intention of annexing the property in the
foreseeable future.

The Board concluded that it was inappropriate to make a determination of invalidity. The
Petitioners had not met their heavy burden of showing how the continued existence of the
Ephrata UGA would substantially interfere with the fulfillment of the goals of the GMA. The
fear of annexation does not reach that level. If, however, the City were to consider an
annexation petition, the Board would look with favor upon a request for a finding of
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invalidity. The finding of Invalidity was not issued. 99-1-0013; Bert and Gayle Bargmann v.
Grant County; Final Decision and Order; (May 19, 2000).

e The Board found that the Superior Court’s invalidation of Stevens County Resolutions, 16-
1997 and 149-1997, invalidating the interim lUGAS ab initio, causes the issues raised in this
matter to be moot. 99-1-0010c: Harrison, et al. v. Sevens County; Order of Dismissal; (Oct.
25, 2000)

e The Petitioners have asked the Board to find Stevens County’s Titles4 and 5 invalid under
RCW 36.70A.302. The Board may determine all or part of a comprehensive plan or the
development regulations are invalid if the board: (a) Makes afinding of noncompliance and
issues an order of remand under RCW 36.70A.300; (b) Finds that the continued validity of
those parts of the regulations would substantially interfere with the fulfillment of the goals of
the GMA; and (c) Specify the particular part of parts of the regulation that are determined to
beinvalid, and the reasons for their invalidity. RCW 36.70A.302(1). . 01-1-0002c: Loon
Lake Property Owners Association, et a v. Stevens County; Order on Motion for
Reconsideration (December 13, 2001).

e TheBoard is hesitant to make afinding of invalidity except in the most serious cases. The
finding of invalidity isavery serious determination. The County can suffer serious burdens
and cost resulting from such afinding. Itisfor these and other reasons that the Board rarely
findsall or portions of a County’saction invalid. Itisalso for these reasons that the
Washington State L egidlature, in 1997 amended the Growth Management Act (GMA) to
further restrict the Board' s ability to find invalidity and also empower Counties or Citiesto
seek clarification or removal of such afinding. (Chapter 429, Laws of 1997). 01-1-0002c:
Loon Lake Property Owners Association, et al v. Stevens County; Order on Motion for
Reconsideration (December 13, 2001).

e RCW 36.70A.302(6) now alows counties and cities to request a clarifying, modifying or
rescinding a determination of invalidity. There is no time limit for the filing of such a
request in the statute or in the rules adopted to implement that statute. It is clear from the
Statute that the State L egislature intended to give the Cities and Counties this flexibility.

Stevens County was not required to file their request for clarifying, modifying or rescinding
the determination of invalidity within 10 days of the service of the final order. RCW
36.70A.302(6) and WAC 242-02-833 do not set atime for such filing. This Board has
jurisdiction to hear the County’s motion. 01-1-0002c: Loon Lake Property Owners
Association, et al v. Stevens County; Order on Motion for Reconsideration (December 13,
2001).

e RCW 36.70A.302(b and c) requires the Board to support its findings of invalidity by findings
of fact and conclusions of law that the continued validity of part or parts of the plan or
regulation would substantially interfere with the fulfillment of the goals of this chapter. That
section also requires the Board to specify in the final order the particular part or parts of the
plan or regulation that are determined to be invalid, and the reasons for their invalidity.
Nowhere is the Board required to give reasons why other sections of the plan or regulations
are not found invalid. Upon review of the GMA and our original FDO the Board found there
were many portions of Titles4 & 5 that did not substantially interfere with the fulfillment of
the goals of the GMA. Because the Board is required to specify the particular part or parts of
the plan or regulation that are determined invalid, the Board limited the invalidity to those
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discrete sections that did substantially interfere and not whole titles. 01-1-0002c: Loon Lake
Property Owners Association, et a v. Stevens County; Order on Motion for Reconsideration
(December 13, 2001).

JURISDICTION

Upon review of Issue 12, the public participation issue, the Board finds this is not an issue
this Board has jurisdiction to decide. The questions involve the design of the GMA, the
burdens of proof, and the forum to address wrongs, and whether the process is too legal in
form and rigid in nature. The Board is required to follow the GMA and not judge the manner
it was drafted by the Legidature. Harvard View Estates, v. Spokane County, EWGMHB, 02-
1-0005, Order on Motion, (May 31, 2002).

The Board will not consider the question of whether the City Council’s dealing with the
Appearance of Fairness Doctrine is appropriate. Thisis not within our jurisdiction. However,
the Appearance of Fairness Doctrine cannot be allowed to reduce the public participation
mandated under the GMA. Saundra Wilma and Alan D. Wilma, v. City of Colville,
EWGMHB, 02-1-0007, Final Decision and Order, (September 4, 2002).

The Comprehensive Plan Amendment changed one party’ s 6.5-acre plot from aresidential to
commercial designation. The amendment to the zoning of that area, challenged in the
amended petition, implemented that Comprehensive Plan change. This is site specific. The
Supreme Court of the State of Washington, in Wenatchee Sportsmen Association v. Chelan
County, 141 Wash. 2" 169, 4 P. 3d 123 (2000), held: “[A] site-specific rezone is not a
development regulation under the GMA, and hence pursuant to RCW 36.70A.280 and .290, a
GMHB does not have jurisdiction to hear a petition that does not involve a comprehensive
plan or development regulation under the GMA.” Saundra Wilma and Alan D. Wilma, v. City
of Colville, EWGMHB, 02-1-0007, Amended Final Decision and Order, (December 5, 2002).

The Board does not have jurisdiction to review local government compliance with statutes
other than the Growth Management Act and SEPA compliance on GMA plans and
regulations. Similarly, the Board has no authority to impose a moratorium, to set aside
permits, or to enjoin construction. RCW 36.70A.300 limits the type of relief a Board can
grant to either finding a county in compliance or not in compliance with the Act. North
Cascades Conservation Council and Washington Environmental Council v. Chelan County
Board of Adjustment, EWGMHB 93-1-0001, Order on Dispositive Motions (May 21, 1993).

The Board finds that its jurisdiction extends only to matters specified in RCW 36.70A.280
(1). The Board lacks jurisdiction to determine whether a county violated other statutes.
North Cascades Conservation Council and Washington Environmental Council v. Chelan
County Board of Adjustment, EWGMHB 93-1-0001, Order on Dispositive Motions (May 21,
1993).

In order for the jurisdiction of this Board to attach, a petition must be filed in accordance
with RCW 36.70A.290(2), which requires that a petition for review must be filed within 60
days of publication. The Board must base its decisions on the law. Nothing in RCW
36.70A.290(2) or other decisions of the Board grants authority to waive this statute of
limitation. Blue Mountain Audubon Society, et al. v. Walla Walla County, EWGMHB 95-1-
0006, Order of Dismissal (Oct. 17, 1995).
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e The genera rule is that an administrative board does not have jurisdiction to hear
constitutional issues. The Board is without jurisdiction to decide constitutional issues. Save
Our Butte Save Our Basin Society, et al. v. Chelan County, EWVGMHB 94-1-0015, Order on
Motions for Invalidity, Motion to Strike “Motions for Invalidity,” and Motion to
Strike/Dismiss Respondent’s “Motion to Strike” (Jan. 2, 1996).

e RCW 36.70A.330 does not preclude the Board from holding multiple compliance hearings.
If a county, for instance, is found at a compliance hearing to be in noncompliance but takes
subsequent action to come into compliance, it must have an avenue to be found in
compliance. Save Our Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB 94-
1-0015, Order on Mations for Invalidity, Motion to Strike “Motions for Invalidity,” and
Motion to Strike/Dismiss Respondent’ s “Motion to Strike” (Jan. 2, 1996).

e Thereis nothing in the language of RCW 36.70A.330, which suggests that the Board does
not have continuing jurisdiction to determine whether a county has come into compliance at
some date after an initial compliance hearing. Save Our Butte Save Our Basin Society, et al.
v. Chelan County, EWGMHB 94-1-0015, Order on Motions for Invalidity, Motion to Strike
“Motions for Invalidity,” and Motion to Strike/Dismiss Respondent’s “Motion to Strike”
(Jan. 2, 1996).

e When a compliance hearing results in a finding of continued noncompliance, the Board's
jurisdiction is not at an end. It retains jurisdiction to determine at a later date whether
compliance has been achieved and to make orders relating to the original compliance order.
Save Our Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB 94-1-0015,
Order on Motions for Invalidity, Motion to Strike “Motions for Invalidity,” and Motion to
Strike/Dismiss Respondent’s “Motion to Strike” (Jan. 2, 1996).

e The Board lacks jurisdiction to hear petitions regarding local service agreements under
chapter 36.115 RCW. Weaver, et al. v. Yakima County, EWGMHB 97-1-0016, Order on
Motions and Final Decision and Order (Sep. 18, 1997).

e The Board has no jurisdiction to review constitutional issues. Weaver, et al. v. Yakima
County, EWGMHB 97-1-0016, Order on Motions and Final Decision and Order (Sep. 18,
1997).

e A Growth Management Hearings Board does not have the jurisdiction to review an action of
a County pursuant to a non-GMA statute unless that statute was used to comply with the
requirements of the GMA. However, the Board has jurisdiction to determine if a land use
planning legidative action complies with the GMA, as long as there is a sufficient nexus
between the action and the GMA. The Board's jurisdiction is not to determine whether the
local government has properly enacted such law, but the effect of the law passed upon the
County’ s compliance with the GMA.

When we review the County’s passage of an ordinance under the Washington Forest
Practices Rules, WAC 222-20-050, we examine this action to determine whether the County
remains in compliance with the GMA. To do otherwise would allow the myriad of other
planning statutes to dramatically affect a County’s Comprehensive Plan with no checks.
Concerned Friends of Ferry County v. Ferry County, (Concerned Friends v. Ferry
County) Case No. 99-1-0004, Order on Motion to Dismiss, (9-29-99).

EWGMHB DIGEST OF DECISIONS 73 2"° EDITION REVISED 2002



e The Board concluded that it has no jurisdiction to hear the issue concerning the Americans
with Disabilities Act. Petitioner may have had recourse to file a petition for failure to enact a
public participation program, or file a case in the proper venue for hearing issues regarding
the Americans with Disability Act. The motion to dismiss this issue was granted.  00-1-
0012: Gary D. Woodmansee v. Ferry County; Order on Motions; (Jul. 28, 2000)

e The Board found from the arguments of the Petitioner that the issue was beyond the scope of
the intent of the Growth Management Act. To argue that Respondent was over-protective of
private property rights in violation of RCW 36.70A.040(6), Petitioner must identify the
statutes, which have been violated as a result of the alleged over-zeal ous protection of private
property rights. The Petition fails to do that, creating a lack of specificity. The motion for
dismissal was granted.  00-1-0012: Gary D. Woodmansee v. Ferry County; Order on
Motions; (Jul. 28, 2000)

e RCW 36.70A.280(a) provides that "(a) growth management hearings board shall hear and
determine only those petitions alleging ... (t) hat a state agency, county, or city planning
under this chapter is not in compliance with the requirements of this chapter." Petitioners
challenge Yakima County's compliance with the GMA requirement that a county's
development regulations be consistent with and implement its comprehensive plan. In
assessing Petitioners challenge to Yakima County's GMA compliance, the Board first
identifies the appropriate legal standards to be applied and allocate the burden of proof. By
statute, this Board applies a clearly erroneous standard, RCW 36.70A.320(3), and allocates
the burden of proof to Petitioner. RCW 36.70A.320(2). A Board may find non-compliance
under the clearly erroneous standard when the Board is "left with the firm and definite
conviction that a mistake has been made." See, e.g., Friends of Skagit County v. Skagit
County, WWGMHB No. 96-2-0025, 2000 WL 1175121, *5 (2000). 00-1-0009: Beatrice M.
Bertelsen, et al. v. Yakima County, et al.; Final Decision and Order; (Nov. 2, 2000)

e The Board found that the amendment to the City’s zoning was part of the process of moving
towards compliance with the GMA and the adoption of a Comprehensive Plan. After the
passage of the 1997 deadline for completion of their plan, we must presume al land-use
planning by the City was part of the effort to come into compliance with the requirements of
the GMA. The Board has jurisdiction to hear the Petition. 99-1-0014; Latah Creek
Neighborhood Council v. City of Spokane, et al.; Order on Motion for Dismissal of Petition;
(February 24,2000).

e The Board's original Order in this matter concluded that after the passage of the 1997
deadline for completion of their Plan, we must presume all land-use planning by the City was
part of the effort to come into compliance with the requirements of the GMA. The
I ntervenor/Respondent’ s motion for reconsideration persuaded the Board that there remains a
material question of fact that must be resolved: whether this amendment of the Zone Code
was part of the process of moving into compliance with the GMA. As in a summary
judgment under Cr 56, if there is a question of fact, the Board will not dismiss the Petition
but will resolve the factual issue at the time of the final hearing. 99-1-0014; Latah Creek
Neighborhood Council v. City of Spokane, et al.; Order on Motion to Reconsider; (March 20,
2000).

e RCW 58.17.060 requires the County to adopt regulations for the summary approval of short
plats and short subdivisions or alteration or vacation thereof. “Such regulations shall be
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adopted by ordinance and shall provide that a short plat and short subdivision may be
approved only if written findings that are appropriate, as provided in RCW 58.17.110, are
made by the administrative personnel....” (RCW 58.17.060(1). Thisclearly requiresthat the
ordinance contain arequirement of written findings. The ordinances' reference to RCW
58.17.110(6) is not enough. That ordinance section only requires that “ appropriate
provisions are made within the proposed subdivision for the public health, safety and general
welfare, as per Chapter 58.17.110 RCW.” The County has failed to comply with RCW
58.17.060 by failing to include within Title 4 the requirement of written findings. However,
this board does not have the jurisdiction to find non-compliance if the County has not
followed these RCW provisions. The Board can only determine if the actions of the County
comply with the GMA. Furthermore, the Board has already found these Titles 4 and 5 out of
compliance. 01-1-0002c: Loon Lake Property Owners Association, et al v. Stevens County;
Amended Final Decision and Order (October 26, 2001).

JURISDICTION - (60 DAYS)

The County contends the key issue before this Board is the Ferry County Planning
Department’s determination of non-significance, published more than 60 days prior to the
filing of the Petition by the Petitioners.

The Petitioners contend the issue before the Board is the effects of the Timber Forest
Protection Ordinance (TFPO), notice of which was published within 60 days of filing of the
Petition. Because the issue before the Board is the effect of the TFPO on Ferry County’s
Comprehensive Plan and Development Regulations, and not the question of the proper
enactment of the Ordinance under the Timber and Forest Practices Regulations. The
Petitioners filed their petition within the time provided by statute. Concerned Friends of
Ferry County v. Ferry County, (Concerned Friendsv. Ferry County) Case No. 99-1-0004,
Order on Motion to Dismiss, (9-29-99).

Pursuant to WAC 242-02-220, a petition for review must be filed within 60 days of
publication of notice of adoption of the county ordinance. The sixtieth day fell upon a
national holiday and therefore the following day or January 18 became the 60" day. 00-1-
0003: Gary D. Woodmansee v. Ferry County; Order of Dismissal; (Feb. 8, 2000).

The Growth Management Act clearly requires publication after the adoption of the
comprehensive plan or development regulations, or amendment thereto. RCW
36.70A.290(2)(b). Thereisno requirement for publication of the County’s review of the
Ferry County Critical Areas Ordinance and the County’ s Comprehensive Plan. Had the
County amended the CP or its regulations, the result would be different. The publication that
did take place was not at the request of the County and is not the date at which we calculate
the 60-days. The effective date of the action taken, and the start of the 60-day clock for filing
apetition for review, is February 5, 2001, the day the legidlative action was taken. The
petition in this matter was filed on April 12, 2001, beyond the 60 day alotted time. 01-1-
0008: Concerned Friends of Ferry County, €t. a. v. Ferry County; Order of Dismissal;
(Jun. 8, 2001)
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MAPS
e RCW 36.70A.070 includes the following language:

“The comprehensive plan of a county or city that is required or choose to
plan under RCW 36.70A.040 shall consist of a map or maps, and
descriptive text covering objectives, principles, and standards used to
develop the comprehensive plan. The plan shall be internaly consistent
document and all elements shall be consistent with the future land use

map.”

The GMA provides no further guidance on what that map must include.
The Central Puget Sound Board, in Bremerton/Port Gamble, held “the
land use map does not comply with RCW 36.70A.110(6) and the County
will be directed to depict the revised UGASs on anew land use map and, on
that map, reference the location of maps of appropriate scale to discern the
actual location of the UGA boundaries.”

The Growth Management Act requires a map or maps depicting land uses contemplated in
the comprehensive plan. It can be assumed that the scale of the map must be sufficient to be
useful for decision-making regarding specific parcels of property. 00-1-0007: Gary D.
Woodmansee v. Ferry County; Final Decision and Order; (Aug. 18, 2000)

In a perfect world, alandowner could look at a map and determine all the classifications, and
therefore, regulations, which apply to his land. Ferry County Resolution 96-20 anticipated
that Ferry County would develop a map including, but not limited to:

Urban Growth Areas
Rural Lands
Agricultural Lands
Forest Lands

Mineral Lands
Wetlands

Fish and Wildlife Areas
Geological Hazards Areas
. Flood Hazard Areas

10. Shoreline Designations
11. Aquifer Recharge Areas

OCOoONO~WNE

e The Board recognized in CFFC v. Ferry County (97-1-0018) that existing maps were not
adequate for designating wetlands, and that a process in addition to the maps was necessary
and appropriate for adequate designation. In that case, the County corrected the deficiency
by providing for on-site visits to verify the existence of wetlands. However, here, the process
depends upon the landowner’s cooperation. The voluntary disclosure by the landowner of
existing wetlands is inadequate without a site inspection or other enforcement provisions. An
individual might not have the expertise or desire to identify wetland and such voluntary
disclosure provides inadequate protection.

Voluntary disclosure of the presence of wetlands is inadequate for compliance with the
requirements for identification and protection of wetlands. Conceivably, penaltiesin an
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enforcement section for failure to disclose the presence of a wetland may be adequate to
ensure such disclosure. If the penalty is non-existent or inadequate, the County must provide
for a different mechanism, such as on-site inspection before permit issuance, to ensure the
protection of wetlands. Larson Beach Neighbors and Jeanie Wagenman v. Stevens County,
EWGMHB 00-1-0016 Final Decision and Order, July 13, 2001.

MASTER PLANNED RESORTS (MPRS)

e The State Legidature provided a specific exception, which allows new urban growth in the
form of a Master Planned Resort (MPR) to exist outside Urban Growth Areas, if certain
requirements are met. The MPRs are to be self- contained and not be the catalyst for further
urban sprawl. Ridge, et al. v. Kittitas County, EWVGMHB 96-1-0017, Order on Compliance
and Invalidity (Apr. 16, 1998).

e The GMA use of the phrase “self contained” does not require a MPR to contain everything it
or the visitors need. This would be virtualy impossible and would be too strict an
interpretation of the language. The better interpretation would require the MPR to have
sufficient services and needed places to shop for common needs to be met and avoid an
adverse impact upon the neighboring urban areas. The visitors and residences at the MPR
should be able to meet their daily needs without being forced to go elsewhere. The fact
others might shop there or visit does not put the County in violation of the “self contained”
section of the Act. Ridge, et al. v. Kittitas County, EWGMHB 96-1-0017, Order on
Compliance and Invalidity (Apr. 16, 1998).

e The Act does not require the MPR to be any specific distance from UGAS, not 5 miles or 100
feet. Ridge, et al. v. Kittitas County, EWGMHB 96-1-0017, Order on Compliance and
Invalidity (Apr. 16, 1998).

e The Comprehensive Plan is where the MPR “policy” for the County is formulated. These
policies serve little purpose unless there are development regulations to implement them.
There is no specific statute that requires development regulations be written for MPRs, yet
the County cannot proceed to permit MPRs without such regulations. Kittitas County has
chosen to implement the MPR Policies by adopting a Zoning Code Amendment: Master
Planned Resort Zone and a Master Planned Resort Subarea Plan. While these do not have
many detailed regulations guiding siting of a MPR, a permitting procedure is developed. The
specific details of each Resort are “hammered out” in the Development Agreements provided
for in KCC 15A.11, Development Agreements, and RCW 36.70B.170 - .210. 00-1-0017:
Ridge v. Kittitas County, et. a.; Final Decision and Order; (Jun. 7, 2001)

e RCW 36.70A.360(1) defines a MPR as a type of “planned unit development.” The County
has a zoning ordinance for planned unit developments, KCC 17.08.445. A process is
established therein for the assessment of a PUD application. Instead of using this process for
siting a MPR, the County established a Subarea Plan and a MPR Zoning District, which
includes the process for establishing a MPR. A MPR cannot be zoned under both the MPR
Zoning District and the PUD provisions. Both are separate and distinct zoning districts under
the Kittitas County Code. 00-1-0017: Ridge v. Kittitas County, et. a.; Fina Decision and
Order; (Jun. 7, 2001).
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e The phrase “Planned Unit Development” is “a generic term for a regulatory technique which
allows a developer to be excused from otherwise applicable zoning regulations in exchange
for submitting to detailed, tailored regulations. The technique is characterized by flexibility.”
Schneider Homes, Inc. v. City of Kent, 87 Wn. App. 774, 775-76, 942 P.2d 1096 (1997). A
PUD isatype of property development intended “to achieve flexibility by permitting specific
modifications of the customary zoning standards as applied to a particular parcel of land.”
Barriev. Kitsap Cy., 84 Wn.2d 579, 585, 527 P.2d 1377 (1975).

e The MPR statute pointed to as requiring permitting only through the PUD process does not
appear to the Board as requiring such a limited interpretation. RCW 36.70A.360(1). The
cited phrase rather describes the type of zoning treatment. How the County establishes the
permitting processis relevant only in that it must assure that the GMA and MPR policies are
complied with. 00-1-0017: Ridge v. Kittitas County, et. a.; Fina Decision and Order; (Jun.
7, 2001). Affirmed, Y akima Superior Court, #00-1-02761-2, May 29,2001.

MEDIATION

e RCW 36.70A.110(2) in part provides that Counties must “attempt to reach agreement with
each city on the location of an urban growth area within which the city islocated.” The GMA
includes a process to resolve conflicts between cities and counties in designating UGAs: A
city may object formally with the CTED over the designation of the urban growth areawithin
which it islocated. Where appropriate, CTED shall attempt to resolve the conflicts, including
the use of mediation services.” City of Spokane v. Spokane County and City of Airway
Heights, EWGMHB, 02-1-0001, Final Decision and Order, (July 3, 2002).

MINERAL RESOURCE LANDS

e« Under GMA, each county is required to assure the conservation of mineral resource lands.
RCW. 8 36.70A.060(1) (Supp. 2001). The development regul ations adopted to implement the
comprehensive plan “...shall assure that the use of lands adjacent to... mineral resource
lands shall not interfere with the continued use, in the accustomed manner and in
accordance with the best management practices, of these designated lands...for the extraction
of minerals” RCW. 8§ 36.70A.060(1) (Supp. 2001) (emphasis added). Spokane Rock
Products, Inc. v. Spokane County, EWGMHB, 02-1-0003, Final Decision and Order, (July 19,
2002).

» The Growth Management Act “...places a high priority on the conservation and protection of
resource lands.” Ridge v. Kittitas County, EWGMHB Case No. 94-1-0017, at 8 (July 28,
1994). One critical reason for this fact is that mineral resource lands are non-renewable
resources. Mineral lands “...cannot be re-created if they are lost to urban development or
mismanaged.” (See Comprehensive Plan, at NR-1). In addition, “...mineral resources are
site-specific and not subject to relocation.” (See Comprehensive Plan, a NR-11). The
location of these resources is critical the economic viability of mining operations. (See e..
Comprehensive Plan, at NR 2 (“Mineral resources must meet criteria of quality, quantity, and
accessibility for commercial viability. Location of mineral resources is important, since the
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cost of transporting them adds greatly to cost.”). Spokane Rock Products, Inc. v. Spokane
County, EWGMHB, 02-1-0003, Final Decision and Order, (July 19, 2002).

e The Spokane County Comprehensive Plan incorporates the GMA mandate for the protection
of mineral lands. Thus, a primary objective of the Comprehensive Plan is to avoid the
irrevocable loss of natural resource lands by protecting them for future generations. (See
Comprehensive Plan, at NR-1)

In the past, urban development, especially in the Spokane River Valley,
covered both high-quality agricultural land and large deposits of quality
sands and gravels. Due to the urbanization, it is unlikely that these
resources will be available for future generations. Designating and
protecting the County’s remaining resour ce lands ensures that these
remaining areas will not be lost to incompatible development.

(Emphasis added). The County recognized, in adopting mapping designations (among other
matters), that the greatest threat to natural resource conservation was encroaching
urbanization. Spokane Rock Products, Inc. v. Spokane County, EWGMHB, 02-1-0003, Final
Decision and Order, (July 19, 2002).

s The Board finds that the preservation and protection of known mineral resource lands is a
primary objective of the Growth Management Act. Both the GMA and the adopted
Comprehensive Plan mandate the protection of known and valuable mineral resources.
Sookane Rock Products, Inc. v. Spokane County, EWGMHB, 02-1-0003, Final Decision and
Order, (July 19, 2002).

o To assist cities and counties in the designation of mineral lands pursuant to section
36.70A.170, the GMA required the department of community, trade, and economic
development to adopt specific guidelines. RCW. 8§ 36.70A.050(1) & (3) (1991). Those
guidelines have been adopted and promulgated under WAC 365-190-010 ET seq. Spokane
Rock Products, Inc. v. Spokane County, EWGMHB, 02-1-0003, Final Decision and Order,
(July 19, 2002).

» The minimum guidelines recognize the importance of designating natural resource land to
assure their long-term conservation. WAC. § 365-190-020. Counties are required to identify
and classify aggregate and mineral resource lands from which the extraction of minerals
occurs, or can be anticipated, to insure future supply of aggregate and mineral resource
material. WAC. 8§ 365-190-070(1). Areas must be classified as minera resource lands based
on geologic, environment, and economic factors, existing land uses, and land ownership.
WAC. 8 365-190-070(2). Counties should classify lands with long-term commercial
significance for extracting at least the following minerals: sand, gravel and valuable metallic
substances. WAC. § 365-190-070(2)(a). Spokane Rock Products, Inc. v. Spokane County,
EWGMHB, 02-1-0003, Final Decision and Order, (July 19, 2002).

e The County argued that designating the site as minera lands was not compatible with the
surrounding residential uses. However, we agree with Petitioner that physical proximity of
resource land to population areas “in and of itself, does not preclude designation.” Ridge v.
Kittitas County, EWGMHB Case No. 94-1-0017, at 5 (1994).
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This Board has recognized the GMA calls for the protection of natural resources from urban
development, not the other way around. Thus, in Ridge, we concluded: “ The Board notes that
RCW 36.70A.060 requires that resource lands be protected or ‘buffered’ from the influence
of adjacent property, the opposite of the County’s approach.” Ridge v. Kittitas County,
EWGMHB Case No. 94-1-0017, at 7 (1994).

To the extent that there is tension between the natural resource policies and those concerning
urban uses, there must be an attempt to harmonize those competing interests. Save Our Butte
Save Our Basin Society v. Chelan County, EWGMHB Case No. 94-1-0001, at 6 (July 6,
1994). The County is obligated to give effect to each of the goals to the extent possible. Id. In
addition, “[t]he overriding purpose of the designation of resource lands is their conservation
and protection. While the County may give high priority to other goals, there must be a
showing that competing goals are mutually exclusive and cannot both be accommodated.”
Ridge v. Kittitas County, EWGMHB Case No. 94-1-0017, at 8 (1994). Spokane Rock
Products, Inc. v. Sookane County, EWGMHB, 02-1-0003, Final Decision and Order, (July
19, 2002).

o The County asserts that effective mitigation of the impacts of the Petitioner’s mining
operation would be difficult or impossible. The Board regjects this claim. The Board notes that
there is nothing in the record to support the clam that mitigation cannot be achieved.
Further, there was no evidence presented by the County to establish that inability to mitigate
was a basis for the decision to designate the SRP site as low density residential. Spokane
Rock Products, Inc. v. Spokane County, EWGMHB, 02-1-0003, Final Decision and Order,
(July 19, 2002).

o The Board finds that the County failed to uniformly apply the designation criteria. The
criteria were not applied equally with other mining sites nearby, including the County’s own
site, which was designated as a mining site. The Board concludes that County is out of
compliance due to the manner in which it applied the criteria for the designation of mineral
resource lands. Spokane Rock Products, Inc. v. Sookane County, EWGMHB, 02-1-0003,
Final Decision and Order, (July 19, 2002).

» The County failed to consider, analyze and properly apply the minimum guidelines and plan
criteria to the SRP site. Specifically, the Board finds that the County’s criterion was not
properly applied in denying the designation of the SRP site as mineral resource land. The
County has not “shown its work” regarding application of the criteria to the SRP site or to
other nearby sites which did receive designation as mineral resource lands. Spokane Rock
Products, Inc. v. Sookane County, EWGMHB, 02-1-0003, Final Decision and Order, (July
19, 2002).

« While amineral lands designation may make reclamation of the site more practical, we find
nothing in the GMA that would require the County to take that into consideration in its
action. The Petitioner has not overcome the presumption of validity and has not carried its
burden of proof on this issue. Spokane Rock Products, Inc. v. Spokane County, EWGMHB,
02-1-0003, Final Decision and Order, (July 19, 2002).

e The thrust of the county’s resolution regulating policies is to protect adjacent lands from the
mineral resource lands. The Act requires the opposite, protection of the resource lands from
encroachment from adjacent uses. Additionally, if the county chooses to rely on other
ordinances to meet this requirement, they must be specifically referenced in the resolution.
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Save Our Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB 94-1-0015,
Final Decision and Order (Aug. 8, 1994).

e The Growth Management Act does not prohibit a county from permitting rezone
applications, which could allow the extraction of mineral resources in rural areas. The
rezone application would be subject to the county hearing process to determine compliance
with all applicable zoning regulations and state law. Salnick, et al. v. Spokane County,
EWGMHB 97-1-0020, Final Decision and Order (Mar. 25, 1998).

e While the Board believes the intent and spirit of the Growth Management Act is to designate
where appropriate, all lands that have "long-term significance for the extraction of minerals'
and have in place development regulations to protect those resource lands, we also believe
the Respondent City has acted when it decides not to designate such lands. This matter is
before us on a “Failure to Act” Petition. The Board may not agree with what the City of
Richland has done, but the record shows they went through an extensive process and made a
decision to not designate any lands as mineral resource lands.

We recognize the concerns of the Petitioners and the dissenting opinion, however, because
the legal question before usisafailureto act, we must find in favor of the City. The question
of whether that GMA was correct is not before us at this time. Saddle Mountain Minerals,
L.L.C. and Gary Maughan, v. City of Richland, (City of Richland), EWGMHB Case No. 97-
1-0022, Final Decision and Order, (10-1-99).

e RCW 36.70A.060(1) in part states “...or for the extraction of minerals. Counties and cities
shall require that all plats, short plats, development permits, and building permits issued for
development activities on, or within five hundred feet of, lands designated as agricultural
lands, forest lands, or mineral resource lands, contain a notice that the subject property is
within or near designated agricultural lands, forest lands, or minerals resource lands on which
a variety of commercia activities may occur that are not compatible with residential
development for certain periods of limited duration.”

The question was whether the notice was adequate and the county has met those criteria?
The Ordinances require the specific notice be affixed on plats or permits “within or near”
resource lands. The Growth Management Act requires that this notice be affixed on plats and
permits, which affect lands on or within 500 feet of resource lands. The statute would prevail
and the County Administrator dealing with these plats and permits must consider “within or
near” the same as “on or within 500 feet of” resource lands. The Ordinances alow for this to
happen. While having the “500 feet” in the ordinances would have been preferable, the
County’ s wording was not a violation of the GMA. 00-1-0001: Concerned Friends of Ferry
County v. Ferry County; Final Decision and Order; (Jul. 6, 2000).

e The GMA requires the County to designate “mineral resource lands that are not already
characterized by urban growth and that have long-term significance for the extraction of
minerals.” RCW 36.70A.170(1)(c). In making these designations, the County was to follow,
at a minimum, the CTED guidelines as published in WAC 365-190. In those regulations,
CTED notes that “there is no specific requirement for inventorying or mapping” natural
resource lands, but that maps are a practical way to let the community know where those
lands are. WAC 365-190-040(d). Upon adoption of a Comprehensive Plan, CTED notes
that the GMA requires counties to “evaluate their designations and development regulations
to assure they are consistent with and implement the Comprehensive Plan.” WAC 365-190-
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040(f). The CTED regulations are guidelines, not substantive standards. 99-1-0015; Saddle
Mountain Minerals, L.L.C., et al.v. Grant County; Final Decision and Order; (May 24, 2000).

e According to the CTED guidelines, mineral resource lands are “lands primarily devoted to
the extraction of minerals or that have known or potential long-term commercial significance
for the extraction of minerals.” WAC 365-190-030(14).

There is a specific CTED guideline for classifying and designating mineral resource lands,
WAC 365-190-070. This guideline controls over more general CTED guidelines. Mineral
resource lands are to be classified based on “geologic, environmental, and economic factors,
existing land uses, and land ownership.” WAC 365-190-070(2). CTED also recommends,
“in classifying these areas, counties and cities should consider maps and information on
location and extent of mineral deposits provided by the Washington state department of
natural resources and the United States Bureau of Mines.” WAC 365-190-070(2)(b). 99-1-
0015; Saddle Mountain Minerals, L.L.C., et al.v. Grant County; Final Decision and Order;
(May 24, 2000)

MINIMUM GUIDELINES

e The Department of Community Development guidelines shall be minimum guidelines that
apply to all jurisdictions in designating agricultural lands. While a county may incorporate
additional criteriain its classification system, WAC 365-190-050(1) remains the standard by
which the ordinance is measured. Merrill H. English and Project for Informed Citizens v.
Board of County Commissioners of Columbia County, EWGMHB 93-1-0002, Final Decision
and Order (Nov. 12, 1993).

e While there is opportunity for the exercise of local judgment and it is obvious that the local
community understands its agricultural lands better than anyone el se, the conclusions reached
must be the product of a valid process. The record must show that the county considered the
factors for determination of agricultural lands of long-term significance given in WAC 365-
190-050(1). Merrill H. English and Project for Informed Citizens v. Board of County
Commissioners of Columbia County, EWGMHB 93-1-0002, Final Decision and Order (Nov.
12, 1993).

e To ad in designating natural resource lands, the Act directs that the county give
consideration to WAC 365-190, the Minimum Guidelines to Classify Agricultural, Forest,
Mineral Lands and Critical Areas. Save Our Butte Save Our Basin Society, et al. v. Chelan
County, EWGMHB 94-1-0015, Final Decision and Order (Aug. 8, 1994).

e The Minimum Guidelines adopted by CTED are advisory rather than mandatory. Easy, et al.
v. Sookane County, EWGMHB 96-1-0016, Final Decision and Order (Apr. 10, 1997).

MOTIONS

e This Board does not grant a Dispositive motion of summary nature unless the motion relates
directly to the legal issues set forth and have the potential to be resolved by the Board prior to
the Hearing on the Merits. That is not the case here. The Intervenor asks for three issuesto be
dismissed, each of which do not deal just with joint planning and seek an advisory opinion.
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The Board finds after reviewing the briefs and hearing oral argument, these issues should
proceed to the fina Hearing on the Merits. There remain genuine issues as to material facts
and the moving party is not entitled to a judgment as a matter of law. The Motion to Dismiss
is denied. City of Sookane v. Spokane County and City of Airway Heights, EWGMHB, 02-1-
0001, Motion Order, (March 26, 2002).

The Respondents’ first motion seeks the dismissal of Petitioners Issue No. 4 on the grounds
that the issue had been decided in Case No. 01-1-0015c and 01-1-0014cz. In those cases, the
Board ruled the County had complied with SEPA regulations as they applied to the
Comprehensive Plan. Respondent now argues that because devel opment regulations must be
consistent with the comprehensive plan, and must implement the comprehensive plan, by
extension, the development regulations therefore would also comply with SEPA. Petitioners
argue that the actions under consideration are different and there are undecided material facts
to be determined and the dispositive motion cannot be granted. The Board denies
Respondent’s motion, and will hear arguments on SEPA compliance at the Hearing on the
Merits. City of Walla, Citizens for Good Governance and 1000 Friends of Washington, v.
Walla Walla County, EWGMHB, 02-2-0012c, Second Motion Order, (August 27, 2002).

Respondent’s second motion seeks the dismissal of Petitioners' Issue No. 5, Petitioners
request for afinding of Invalidity. The Respondent contends this issue has been addressed in
our previous cases Walla Walla, Nos. 01-1-0014cz and 01-1-0015c. As above, Petitioners
argue that subsequent events may have changed the facts surrounding the Boards earlier
decision to not declare the Comprehensive Plan invalid. The Board recognizes that there are
unresolved material facts and will hear arguments on the question of invalidity at the Hearing
on the Merits. City of Walla, Citizens for Good Governance and 1000 Friends of
Washington, v. Walla Walla County, EWGMHB, 02-2-0012c, Second Motion Order, (August
27, 2002).

While the Board fully expects al parties to comply with the deadlines in the Prehearing
order, they are not “drop dead” dates for which noncompliance is fatal. The late filing did
not injure the Petitioner. 00-1-0006: Gary D. Woodmansee v. Ferry County; Order on
Motions; (Jul. 31, 2000)

NATURAL RESOURCE LANDS

The Department of Community Development guidelines shall be minimum guidelines that
apply to al jurisdictions in designating agricultural lands. While a county may incorporate
additional criteriain its classification system, WAC 365-190-050(1) remains the standard by
which the ordinance is measured. Merrill H. English and Project for Informed Citizens v.
Board of County Commissioners of Columbia County, EWGMHB 93-1-0002, Final Decision
and Order (Nov. 12, 1993).

While there is opportunity for the exercise of local judgment and it is obvious that the local
community understands its agricultural lands better than anyone el se, the conclusions reached
must be the product of a valid process. The record must show that the county considered the
factors for determination of agricultural lands of long-term significance given in WAC 365-
190-050(1). Merrill H. English and Project for Informed Citizens v. Board of County
Commissioners of Columbia County, EWGMHB 93-1-0002, Final Decision and Order (Nov.
12, 1993).
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e The second edition of the Random House Dictionary of the English Language defines
“conservation” as 1) “the act of conserving, prevention of injury, decay, waste or loss’ and 4)
“the careful utilization of a natura resource in order to prevent depletion.” Thus,
conservation prevents the loss or degradation of the resource. Using this definition, we hold
“conservation” as used in RCW36.70A.060 is intended to maintain agricultural and forest
resource lands. Merrill H. English and Project for Informed Citizens v. Board of County
Commissioners of Columbia County, EWGMHB 93-1-0002, Final Decision and Order (Nov.
12, 1993).

e There are three factors for determination of “long-term commercial significance”: (1) the
growing capacity and productivity of the land, (2) the land's proximity to population areas,
and (3) the possibility of more intense uses of the land. These criteria are not independent
and must be evaluated in relation to each other. That these factors must be “considered with”
each other necessarily requires the consideration of the relative significance of each factor.
Physical proximity to population areas, in and of itself, does not preclude designation. The
Growth Management Act places a high priority on conserving resource lands and reducing
sprawl. Designation of resource lands was the first required task. Indeed, forestlands of
long-term commercial significance may be located within urban growth areas in certain
circumstances. There must be good faith consideration and showing that the effects of
proximity to population areas are significant and unduly burdensome to avoid designation.
Similarly, consideration of the possibilities of more intense use of the land must be based in
real possibilities, sufficiently quantified to be considered in good faith. Ridge, et al. v.
Kittitas County, EWGMHB 94-1-0017, Final Decision and Order (Jul. 28, 1994).

e Planning options are retained by initial designation of resource lands. In order to fulfill the
Growth Management Act’s mandate to conserve resource lands, the initial designation should
err on the side of inclusion. As more information is developed, a county can easily make
changes at the comprehensive plan stage — this is the logical place for a weighting of the
competing goals of the Act. Further, nothing in the Act limits a county’s authority to amend
its ordinance as conditions warrant. Ridge, et al. v. Kittitas County, EWGMHB 94-1-0017,
Final Decision and Order (Jul. 28, 1994).

e RCW 36.70A.170 mandates the designation of resource lands and critical areas by September
1, 1991. RCW 36.70A.060 mandates adoption of development regulations by September 1,
1991 to assure the conservation of agricultural, forest and mineral resource lands designated.
No “deferral process’ is recognized or authorized under GMA. Ridge, et al. v. Kittitas
County, EWGMHB 94-1-0017, Final Decision and Order (Jul. 28, 1994).

e The Growth Management Act requires those jurisdictions planning under the Act to
encourage citizen participation and involvement in the process. Planning Goal 11
encourages citizen participation throughout the growth management planning process. RCW
36.70A.140 requires each planning jurisdiction to “establish procedures providing for the
early and continuous public participation in the development and amendment of
comprehensive land use plans and development regulations implementing such plans.” No
similar standard is given for the designation of agricultural, forest, mineral resource lands, or
critical areas as required in RCW 36.70A.170. Ridge, et al. v. Kittitas County, EWGMHB
94-1-0017, Final Decision and Order (Jul. 28, 1994).
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e To protect the health of the agricultural, forest, and mineral resource industries, the Growth
Management Act requires protection of natural resource lands. Thisis accomplished through
identification and “designation” of these lands in RCW 36.70A.170 coupled with their
protection through the adoption of development regulations pursuant to RCW 36.70A.060.
The required level of protection is compromised if either insufficient lands are designated or
if development regulations fail to adequately protect these lands. Save Our Butte Save Our
Basin Society, et al. v. Chelan County, EWGMHB 94-1-0015, Final Decision and Order
(Aug. 8, 1994).

e The overriding purpose of the designation of resource lands is their conservation and
protection. While the County may give high priority to other goals, there must be a showing
that competing goals are mutually exclusive and cannot both be accommodated. Save Our
Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB 94-1-0015, Final Decision
and Order (Aug. 8, 1994).

e Critical area designations as well as resource land designations are an important first step in
the planning process. They provide the sideboards for further comprehensive plan
development by pointing out either where development should not occur or where, at the
least, there are significant developmental concerns. Confederated Tribes and Bands of the
Yakima Indian Nation v. Yakima County, EWGMHB 94-1-0021, Final Decision and Order
(Mar. 10, 1995).

e Planning Goa 8, the enhancement of natural resource-based industries, does not prevent
productive agricultura lands from inclusion within an IUGA. There is no reason to believe
that agricultural lands to the extent they are included within these [UGAS cannot continue to
be successfully farmed. Benton County Fire Protection District No. 1 v. Benton County, et
al., EWGMHB 94-1-0023, Final Decision and Order (Apr. 25, 1995).

e RCW 36.70A.020(8) establishes two standards against which an agricultura lands-related
ordinance is to be tested. Does the ordinance fulfill the minimum requirement of the Act to
discourage incompatible uses of designated lands and does it meet the minimum requirement
to maintain and enhance natural resource industries, in this case agriculture? City of
Ellensburg, et al. v. Kittitas County, EWGMHB 95-1-0009, Final Decision and Order (May
7,1996).

e The designation and conservation of resource lands, including agricultural lands of long-term
commercia significance, attempts to maintain and enhance the natural resource industries.
The Act recognizes that these are important segments of our overall economy and that
indiscriminate development of resource lands places burdens on these industries. City of
Ellensburg, et al. v. Kittitas County, EWGMHB 95-1-0009, Final Decision and Order (May
7,1996).

e Aninterim designation is made to protect the resource. It recognizes that once resource lands
are lost through inappropriate development, it is difficult, if not impossible to reverse the
loss. At the comprehensive plan level, designations are reviewed and possibly modified in
the light of newly developed information and the need to successfully integrate al the
components of the plan. City of Ellensburg, et al. v. Kittitas County, EWGMHB 95-1-0009,
Final Decision and Order (May 7, 1996).
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NOTICE

RCW 36.70A.060(3) requires that interim resource lands and critical area designations and
regulations be reviewed when adopting a comprehensive plan and implementing
development regulations to insure consistency. Petitioners have the burden to show that the
review was not done and there are in fact inconsistencies. A public hearing is not required.
Thisreview is normally done by staff and reported to the legidative body. Wenatchee Valley
Mall Partnership, et al. v. Douglas County, EWGMHB 96-1-0009, Final Decision and Order
(Dec. 10, 1996).

RCW 36.70A.060(1) requires the County to assure conservation of agricultural, forest, and
mineral resource lands designated under RCW 36.70A.170. These provisions must also be
consistent with the criteria used in the selection of the resource lands. Ridge, et al. v. Kittitas
County, EWGMHB 96-1-0017, Final Decision and Order (Mar. 28, 1997).

The Act requires counties to designate natural resource areas to protect agricultural uses; the
cultivation of timber, and excavation of mineral resources on lands possessing long-term
commercia significance for such uses. This requirement does not prohibit these same
activities from occurring in rura areas. When the Act requires the designation of natural
resources areas its intent is to protect those areas but not to exclude those activities from
other areas. For example, a county could designate and protect large areas of agricultural
land for the production of apples. That does not mean you cannot raise apples other than in
those designated areas. Salnick, et al. v. Spokane County, EWGMHB 97-1-0020, Final
Decision and Order (Mar. 25, 1998).

When a county sees the decline of industry to their area, the question is what do we do to
save or protect the specific industry, not what do we do to eliminate or exclude that industry.
Once that industry is gone, it is difficult to bring it back, in the case of agricultura land, it
never will come back. City of Ellensburg, et al. v. Kittitas County, EWVGMHB 95-1-0009,
Order of Noncompliance (Nov. 5, 1998).

While it is true the Board did not find non-compliance for failure to require notice on plats
and permits issued for development activity within 500 feet of designated resource lands, we
noted in that decision that RCW 36.70A.060(1) would still be a requirement of the law. The
language provided in Ordinance 2001-09 is non-specific, while the language in the ICAO, as
noted by the County, is in specific contradiction to the statutory 500 feet. This contradiction
must be corrected to conform to the statute. The distance is 500 feet as required by the above
statutory language. Concerned Friends of Ferry County and David L. Robinson v. Ferry
County, EWGMHB, 01-1-0019, Fina Decision and Order, (June 14, 2002).

A post-adoption notice requires cities to publish a summary of the ordinance that includes
major features or topical areas of the adopted action. The public notice by City of Yakima
contained no summary of major features (e.g., description or mapping of changes and
amendments); no disclosure of topical areas such as a listing of the five (5) site-specific
applications that formed the basis of the annual amendments; no reference to Congdon
Orchards; no reference to the date of public hearing; and no reference to the specific file and
application description utilized in earlier notices. The publication simply failed to effectively
advise the public or comply with statutory requirements. Neighbors for Responsible
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Development, v. City of Yakima, EWGMHB, 02-1-0009, Order Denying City’s Motion to
Dismiss, (June 18, 2002).

e |t isclear from a reading of the Growth Management Act (the GMA) that the legislature
intended public participation be a high priority. Wilma et al. v. Sevens County, EWGMHB,
Case No. 99-1-0001c, Final Decision and Order (May 21, 1999). Part of Public Participation
is the Notice requirements under GMA. The City is required to give notice of their action by
the publishing of a copy of the ordinance or a summary of that ordinance. The “summary”
published by the City would give no reader sufficient information to know what action the
City has taken. The GMA requires more. Neighbors for Responsible Development, v. City of
Yakima, EWGMHB, 02-1-0009, Order Denying Motion for Reconsideration, (July 15, 2002).

e The City provided that documentation to along list of agenciesincluding CTED. This notice
was sent on December 15, 2000, almost at the same time the amendment was adopted.

The letter was not sent 60 days prior to the passage of Ordinance 46-00, and it did not clearly
state what changes were to be made. Such notice would be helpful to both the City and to the
parties affected and should be given. This failure is not merely procedural. We do not have
the authority to overlook afailure to comply with this notice. It is clear that if aBoard finds a
failure to comply, it must remand the matter to the City to cure the noncompliance. (See
Cameron Woodard Homeowners Ass. V. Island County, 02-2-0004, Order on Dispositive
Motion, p. 2, 2002.)

In order to comply with the GMA, the City must submit Ordinance 46-00 to CTED anew. It
is not sufficient that the ordinance was submitted subsequent to its adoption in order to
comply with this portion of the statute. This submission must be accompanied by a notice
indicating that 60 days are available for review and that comments by “state agencies,”
including the department, will be considered as if final adoption had not yet occurred. Milo
and Donna Bauder v. City of Richland, a municipal corporation, EWGMHB 01-1-0005
Final Decision and order (August 16 2002).

e Loca government has a duty to be clear and consistent in the way it characterizes the
authority, scope and purpose of proposed planning enactments. The court in City of Burien v.
Central Puget Sound Growth Management Hearing Board, 53 P.3d 1028 (2002) set forth the
general rule asfollows:

In its order, the board explained that while the requirement to consider
public comment does not require elected officials to agree with or obey
such comment, local government does have a duty to be clear and
consistent in informing the public about the authority, scope and
purpose of proposed planning enactments. (Emphasis added.)

This duty has been historically recognized by Growth Hearings Boards. Friends of the Law
v. King County, 1994 WL 907890 (1994) (describing notice as “truth in labeling” and stating
“[t]he county must also take great care to use concise, clear and unambiguous language in its
notices’; City of Burien v. City of SeaTac, 1998 WL 472511 *6 (1998); West Seattle Defense
Fund v. City of Seattle, 1995 WL 903147 *51 (1995) (“local government does have a duty to
be clear and consistent in informing the public about the authority, scope and purpose of
proposed planning amendments’); and Happy Valley v. King County, 1993 WL 839722
(1993) (“meaningful public participation depends upon local government being clear and
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consistent in the way it characterizes the authority, scope and purpose of the proposed
planning enactments’). Neighbors for Responsible Development, v. City of Yakima,
EWGMHB, 02-1-0009, Fina Order and Decision, (December 5, 2002).

e The onusis not placed on the public to decipher ambiguous or misleading notices. Vashon-
Maury v. King County, 2000 WL 1717577 (2000) (“To place the onus on the public to find
out about the hearing, as the county suggests, misplaces the duty on the citizen rather than on
government”). Neighbors for Responsible Development, v. City of Yakima, EWGMHB, 02-1-
0009, Final Order and Decision, (December 5, 2002).

e The duty to provide clear and consistent information on planning enactments includes the
mandate to provide “effective notice” RCW 36.70A140 (“public meetings after effective
notice.”). Effective notice is central to the planning process and "is a necessary and essential
ingredient in the public participation process." See, e.q., WRECO v. City of Dupont, 1999
WL 33100212 (1999) (“it is axiomatic that without effective notice the public does not have
a reasonable opportunity to participate”); and Vashon-Maury v. King County, 2000 WL
1717577 *6 (2000) (“the foundation for plan making is public participation”). The issuance
of “effective notice” prior to public hearing is the lynchpin of the public participation
process. In the absence of “effective notice,” the entire process fails to meet legidative
mandates for public participation and citizen-based determinations with respect to land use
planning. Neighbors for Responsible Development, v. City of Yakima, EWGMHB, 02-1-
0009, Final Order and Decision,(December 5, 2002).

e The City of Yakima failed to provide the community with “effective notice” of the proposed
planning enactments. The confusion was perpetuated throughout the process. Despite
knowledge of the confusion regarding the proposal, no effort was made to correct the
deficiencies and involve the community in this important proceeding. This cuts to the “very
core” of GMA and cannot be excused as “minor errors’ or “technical flaws.” Neighbors for
Responsible Development, v. City of Yakima, EWGMHB, 02-1-0009, Final Order and
Decision,(December 5, 2002).

e RCW 36.70A.035(1)(a)-(e) isthe beginning point for analysis of notice procedures. The City
of Yakima failed to engage in an acceptable process for notice to the public of the proposed
planning enactment. The municipality did not post the property; publish notice in a
newspaper of general circulation; provide notice to public or private groups with interests
(e.g. WSDOT - Aviation Division, general aviation pilots, West Valley Community Council,
etc.); circulate the proposal to government agencies, departments or schools; or place notice
in regional, neighborhood or trade journals. The City of Yakima literally did nothing to
encourage broad-based public participation in the amendment process. The notification
seeking public input was solely the distribution of the notice to adjacent property owners.
The Central Puget Sound Board in Weyerhaeuser Real Estate Company (WRECO) v. City of
Dupont, 1999 WL 33100212 *8 (1999) held that the requirements of RCW 36.70A.035(1)
are not satisfied by only mailing notice to adjacent property owners.  Neighbors for
Responsible Development, v. City of Yakima, EWGMHB, 02-1-0009, Final Order and
Decision, (December 5, 2002).

e The public notice for the Congdon Orchards’ land use redesignation contained no alternatives

or suggestions that alternative proposals would or could be adopted in the public hearing
process. The fact that the map presented was a map of current land use designations, not
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future proposed designations under the proposed amendment, was disclosed to the Planning
Commission and the few members of the public at the public hearing. The public that was
not at the hearing was never notified or provided an opportunity to comment on the
corrected/clarified proposal as required by RCW 36.70A.035(2)(b). In order to avail itself of
the protection of RCW 36.70A.035(2)(b)(ii), the initial notice must specifically identify
alternatives under consideration. This was not done in this case. Neighbors for Responsible
Development, v. City of Yakima, EWGMHB, 02-1-0009, Fina Order and Decision,
(December 5, 2002).

A fundamental change in a map amendment or consideration of a different map cannot in all
fairness be characterized as “minor and technical” correction pursuant to RCW
36.70A.035(2)(b)(iii). As noted by this Board in 1000 Friends of Washington v. Spokane
County, there is no requirement that the change be “substantial.” The clarifying language of
the statute also recognizes that such change is appropriate (without further opportunity for
review and comment) only where the clarification of the proposal is made “without changing
its affect.” Neighbors for Responsible Development, v. City of Yakima, EWGMHB, 02-1-
0009, Final Order and Decision, (December 5, 2002).

While the County is required to notify CTED and provide them copies of the Resolutions,
there is no remedy provided under RCW 36.70A for failure to notify CTED 60 days prior to
final adoption, except for a finding of noncompliance. Saundra Wilma, et. al. v. Stevens
County, (Wilmav. Stevens County) Case No. 99-1-0001c, Final Decision and Order, (5-21-
99).

RCW 36.70A.106 requires the County to “notify the department of itsintent to adopt such
plan or regulations at least sixty days prior to final adoption.” Surely thisimplies that the
County “notify” the OCD rather than believe that the OCD was “aware of the proposed
amendments.” While this statute does not clearly state that the ordinances must be sent to the
OCD, the meaning of the section is clear. The purpose of forwarding the ordinance to the
OCD isto receive comments and help in its review for compliance with the GMA. However,
the statute is not clear and the Board must presume that the County’s actions were valid. The
failure to notify OCD is not a significant omission in view of the other shortcomingsin Titles
4 and 5. 01-1-0002c; Loon Lake Property Owners Association, et al v. Stevens County;
Amended Final Decision and Order (October 26, 2001).

OFFICcIAL NOTICE

These facts should be admitted pursuant to WAC 242-02-670(2) in that they are facts so
generally and widely known to all properly informed persons as not to be subject to a
reasonable dispute. Further, thisinformation will be of assistance to the Board in making its
decision. City of Walla, Citizens for Good Governance and 1000 Friends of Washington, v.
Walla Walla County, EWGMHB, 02-2-0012, Second Motion Order, (July 29, 2002).

On October 15, 2002, the County asked the Board to take official notice of three publications
of the Department of Community, Trade and Economic Development (CTED). The three
documents are: Keeping the Rural Vision: Protecting Rural Character for Rural
Development, the Land Use Study Commission 1996 Annual Report, with Executive
Summary and an Article entitled, “ Designating areas of more intense rural development”, by
Keith Dearborn. These are either publications of State Government or part of the legidative
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history of the GMA amendments adopted by the State Legislature. The Board can take
notice of these three documents. City of Walla, Citizens for Good Governance and 1000
Friends of Washington, v. Walla Walla County, EWGMHB, 02-2-0012c, Order on Motion to
Take Official Notice, (October 18, 2002).

OFM POPULATION PROJECTION

RCW 36.70A.110 requires that counties, in consultation with the cities involved, establish
Interim Urban Growth Areas based upon population projections submitted to planning
counties by the Office of Financia Management and distributed within the various
jurisdictions of the county by means devised by the county. Save Our Butte Save Our Basin
Society v. Chelan County, EWGMHB 94-1-0001, Final Decision and Order (Jul. 1, 1994).

The Board finds that the “based upon” language of RCW 36.70A.110 imposes an upper
boundary to an Interim urban Growth Area’'s size for the following reasons. First, if the
“based upon” language established only a “minimum,” one of the underlying principles of
the GMA, containment of urban sprawl, would be undermined. Second, if Counties were
free to use population forecasts in excess of OFM’s forecast, there would be little need for
the specific appeal right granted to dispute OFM’s forecast. Third, the GMA allows “new
fully-contained communities’ to be established outside of urban growth areas. But if a
county chooses to do so, it must “reserve a portion of the twenty-year population projection
and offset the urban growth area accordingly for allocation to new fully contained
communities.” If OFM’s twenty-year population projections were just minimums, there
would be no need to “offset” additional population to be housed in new fully contained
communities. Save Our Butte Save Our Basin Society v. Chelan County, EWGMHB 94-1-
0001, Final Decision and Order (Jul. 1, 1994).

The Board assumes that “population” for the purpose of the OFM’s twenty-year growth
management population projection means permanent or year-around population. Under this
assumption, the need for recreation or vacation homes is not included in the OFM population
projections. Save Our Butte Save Our Basin Society v. Chelan County, EWGMHB 94-1-
0001, Final Decision and Order (Jul. 1, 1994).

The Board reaffirms that the size of an urban growth area should equal the area required
under the OFM growth projection plus the area required to realize a jurisdiction’s “vision of
urban development” that can be realized over the next twenty years. This definition allows a
community to achieve its legitimate needs, while prohibiting sprawl. The Board holds that
thisis the meaning of RCW 36.70A.110(2). Benton County Fire Protection District No. 1 v.
Benton County, et al., EWGMHB 94-1-0023, Final Decision and Order (Apr. 25, 1995).

The inclusion of supportable land use factors grants substantial discretion to each jurisdiction
designating an IUGA yet provides a yardstick that ties and constrains the designation to the
OFM population forecast. Benton County Fire Protection District No. 1 v. Benton County, et
al., EWGMHB 94-1-0023, Final Decision and Order (Apr. 25, 1995).

The requirement to adopt IUGASs involves both mandatory and discretionary elements.
Therefore, local legidative bodies must comply with the mandatory requirements of the Act,
but also have a great deal of flexibility to make choices in complying. For example, the Act
establishes population-planning projections upon which [TUGAs must be based. These
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PARTIES

exclusive projections are made for each county by OFM; no discretion is permitted for local
jurisdiction to use their own numbers. On the other hand, local jurisdictions have great
discretion in deciding how to accommodate these projections in light of local circumstances
and traditions. Knapp, et al. v. Spokane County, EWVGMHB 97-1-0015c, Final Decision and
Order (Dec. 24, 1997).

It isimperative that counties base their IUGAs on OFM’s twenty-year population projection,
collect data and conduct analysis of that data to include sufficient areas and densities for that
twenty-year period (including deductions for applicable lands designated as critical areas or
natural resource lands, and open spaces and greenbelts), define urban and rural uses and
development intensity in clear and unambiguous numeric terms, and specify the methods and
assumptions used to support their IUGA designations. In essence, counties must “show their
work” so that anyone reviewing a UGAs ordinance can ascertain precisely how they
developed the regulations adopted. Knapp, et al. v. Sopokane County, EWGMHB 97-1-0015c,
Final Decision and Order (Dec. 24, 1997).

While the amended petition filed January 28, 2000 appears to add Mr. Robinson as a party,
objection to this addition was not made by motion as directed and the Board will not consider
the objection at the final hearing on the merits. However, with or without the amendment,
Mr. Robinson could be allowed to participate in the hearing under RCW 36.70A.330(2),
which statesin part:

A person with standing to challenge the legislation enacted in response to the Board's Final
Order may participate in the hearing along with the Petitioner and the State Agency, County,
and City.

The Board recognizes David L. Robinson, as an individual petitioner in this case. 00-1-0001:
Concerned Friends of Ferry County v. Ferry County; Order On Compliance; (Jan. 17, 2001)

PETITION FOR REVIEW

A post-adoption notice requires cities to publish a summary of the ordinance that includes
major features or topical areas of the adopted action. The public notice by City of Yakima
contained no summary of major features (e.g., description or mapping of changes and
amendments); no disclosure of topical areas such as a listing of the five (5) site-specific
applications that formed the basis of the annual amendments; no reference to Congdon
Orchards; no reference to the date of public hearing; and no reference to the specific file and
application description utilized in earlier notices. The publication simply failed to effectively
advise the public or comply with statutory requirements. Neighbors for Responsible
Development, v. City of Yakima, EWGMHB, 02-1-0009, Order Denying City’s Motion to
Dismiss, (June 18, 2002).

In order for the jurisdiction of this Board to attach, a petition must be filed in accordance
with RCW 36.70A.290(2), which requires that a petition for review must be filed within 60
days of publication. The Board must base its decisions on the law. Nothing in RCW
36.70A.290(2) or other decisions of the Board grants authority to waive this statute of
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l[imitation. Blue Mountain Audubon Society, et al. v. Walla Walla County, EWGMHB 95-1-
0006, Order of Dismissal (Oct. 17, 1995).

The question, which the Board will address, is procedural only. The Board has not been
presented with sufficient arguments on the substance of existing development regulations to
rule on substantive compliance. Saddle Mountain Minerals, L.L.C. and Gary Maughan, v.
City of Richland, (City of Richland), EWGMHB, Case No. 99-1-0005, Final Decision and
Order, (10-1-99).

The Petitioners must file a petition chalenging a City action within 60 days after the
publication of such legislative action. However, there is no statutory time limit for filing a
“failure to act” petition. It is not our place to separate the issues, to decide whether part of the
issue is afailure to act or compliance questions. The Petitioner must do that, and they have
not done that here. Because of this, the Board must find that the time for challenge has
passed. If the Petitioners are aware of an issue alleging failure to act, that can be separately
considered that challenge could be brought at any time. Bert and Gayle Bargmann and
Greenfield Estates Homeowners Assn. v. City of Ephrata, (Greenfield v. City of Ephrata),
EWGMHB, Case No. 99-1-0008c, Final Decision and Order, (12-22-99).

RCW 36.70A.290(2) provides in part that petitions need to be filed within 60 days after the
publication of notice of adoption. At the Prehearing conference on August 23, 2000, the
Board indicated they would receive any new petitions through the 60-day timeframe.

The important date to the Petitioner is the July 20, 2000 date as they have the option of
making amendments anytime within the 30 days after that date. After the 30-day time
period, the Petitioners must request by motion to amend their petition. If the 60-day time
period (time for filing a petition) has not passed, Petitioner has the right to withdraw the
original petition and file anew petition including any issues they feel appropriate

WAC 242-02-260(1) states: “(1) A petition for review or answer may be amended as a
matter of right until thirty days after its date of file. (2) Thereafter, any amendments shall be
requested in writing by motion, and will be made only after approval by aboard or presiding
officer. Larson Beach Neighbors and Jeanie Wagenman v. Stevens County, EWGMHB 00-1-
0016 Order on Motions, May 16, 2001.

PLATTED LANDS

This goes along way to cover the information required to be contained in the maps required
by the GMA. 00-1-0007: Gary D. Woodmansee v. Ferry County; Fina Decision and Order;
(Aug. 18, 2000)

RCW 36.70A.070 requires “amap or maps’ and does not detail the land use to be depicted or
if it hasto be developed in full by the County. Clearly, utilization of more than one map and
maps developed by other agencies, can meet the requirements of the GMA, if collectively,
the maps are consistent, and internally consistent with all elements in the comprehensive
plan. 00-1-0007: Gary D. Woodmansee v. Ferry County; Final Decision and Order; (Aug. 18,
2000)
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The Board conclude that (1) more than one map may be required, (2) that maps must be of a
scale to be useful for decision making regarding individual parcels of land, and (3) that maps
alone may not be adequate for decision making. Upon the completion of the final critical
areas ordinance and development regulations, the maps should be updated and be consistent
with the Comprehensive Plan, and include all elements of the comprehensive plan and related
ordinances using the best available data. 00-1-0007: Gary D. Woodmansee v. Ferry County;
Final Decision and Order; (Aug. 18, 2000

PRESUMPTION OF VALIDITY

Petitioners provide no supportive argument that Ordinance 2001-09 fails to protect
Geologically Hazardous areas. The Board notes Section 4.00 of Ordinance 2001-09
addresses frequently flooded areas. Petitioners have offered no argument regarding the
adequacy of that section. We must presume the validity of the County’s action. Concerned
Friends of Ferry County and David L. Robinson v. Ferry County, EWGMHB, 01-1-0019,
Final Decision and Order, (June 14, 2002).

RCW 36.70A.320 grants a presumption of validity to the critical areas ordinance (CAQO) or
other ordinance developed in furtherance of the goals and requirements of the GMA. A
petitioner has the burden of proof to overcome this presumption; it must show by a
preponderance of the evidence that the CAO fails to meet the minimum requirements of the
GMA. The burden that the petitioner, or any other party challenging the CAO, bears is to
show by a preponderance of the evidence that when the ordinance is applied to critical areas
they are either inadequately designated or protected or both. When this burden is met, the
presumption of validity no longer exists. Confederated Tribes and Bands of the Yakima
Indian Nation v. Yakima County, EWGMHB 94-1-0021, Final Decision and Order (Mar. 10,
1995).

A petitioner has the burden of proving by a preponderance of the evidence that a plan does
not comply with the Act. The initial burden of persuasion is met when a petitioner presents
sufficient evidence which, standing alone, would overcome the presumption of validity.
Once that level has been reached the burden of producing evidence to rebut the initial
showing does shift to the respondent local government. Because the Board's review is “on
the record,” that rebuttal evidence must be contained in the record absent the rare instance of
consideration of supplemental evidence. Benton County Fire Protection District No. 1 v.
Benton County, et al., EWGMHB 94-1-0023, Final Decision and Order (Apr. 25, 1995).

PROPERTY RIGHTS

In arguments before the Board, Respondent County posits that to restrict development and
commercial uses as ordered by the Board is contrary to RCW 36.70A.020(6) and private
property rights afforded by the U.S. Constitution. We disagree. We have been presented
with no evidence that restricting uses of lands as ordered isin violation of any laws. In fact,
not to restrict use is, in our opinion, often a violation of property rights of adjacent property
owners, who have an equal right to enjoy their property without unsuitable development
intrusion. Clearly, the GMA requires restrictions on development. Pertinent to this case, the
GMA requires development of an urban nature be limited to urban growth areas or well-
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defined Rural Service Areas. Woodmansee, et al. v. Ferry County, EWGMHB 95-1-0010,
Second Order on Compliance (Aug. 22, 1997).

PUBLIC FACILITIES AND SERVICES

The GMA dos not require water, sewer, and other services to be in place until development
occurs. We require the cities to provide these facilities and services at least concurrently
with the projected growth. Cascade Columbia Alliance v. Kittitas County, EWGMHB 98-1-
0004, Final Decision and Order (Dec. 21, 1998).

RCW 36.70A.070(1) requires each county to “designate the genera distribution and general
location and extent of the uses of land, where appropriate, for...recreation...” The County
was not required to develop parks and recreational areas where not necessary. Here the
County believes there are sufficient recreation resources available.  99-1-0016; City of
Moses Lake v. Grant County; Order on Petitioner's Motion for Reconsideration; (Aug. 16,
2000).

For purposes of conducting the inventory required by RCW 36.70A.070(3)(a), “public
facilities” as defined at RCW 36.70A.030(12) are synonymous with “ capital facilities owned
by public entities.” See West Seattle Defense Fund v. City of Seattle, CPSGMHB Case No.
94-3-0016, Final Decision and Order (April 4, 1995), at 43. 99-1-0016; City of Moses Lake
v. Grant County; Order on Petitioner's Maotion for Reconsideration; (Aug. 16, 2000)

Regarding RCW 36.70A.070(3)(c) and (d), it is recognized that if a county does not own or
operate afacility, it should not be required to include the location or financing information in
its Capital Facilities Element, since these decisions are beyond its authority. However, when
the jurisdiction that owns and/or operates a specified capital facility cooperates with the
county and discloses information pertaining to location and financing, the county should
include such information in its Capital Facilities Element (per RCW 36.70A.070(3)(c) and
(d)). Indeed, aside from being sound growth management and public policy, it may be a
necessary prerequisite to access a new funding source - e.g., impact fees. 99-1-0016; City of
Moses Lake v. Grant County; Order on Petitioner's Motion for Reconsideration; (Aug. 16,
2000).

PuBLIC PARTICIPATION

Public participation issues may first be challenged when and if the county adopts a public
participation program (PPP). Spokane County’s PPP was reviewed in previous cases and
found compliant. The only issue that could be now reviewed by this Board is whether the
County is following their public participation program. The program itself cannot be
challenged, only whether it is being followed. The Petitioner did not challenge whether the
public participation was being followed. Harvard View Estates, v. Spokane County,
EWGMHB, 02-1-0005, Order on Motion, (May 31, 2002).

The County has developed its own Public Participation Plan and has been found compliant
with the GMA. The County now is required to follow the plan. 1000 Friends of Washington
and Neighborhood Alliance of Spokane, v. Spokane County, EWGMHB 01-1-0018, Final
Decision and Order, (June 4, 2002).
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e These three statutes convince us that the legislature intended that public participation enjoy a
high priority under the Growth Management Act. “This Board has always held that public
participation was the very core of the Growth Management Act.” Wilma et al. v. Sevens
County, EWGMHB Case No.: 99-1-0001c Final Decision and Order p. *6 of 16 (May 21,
1999). At a minimum, this means that the public must have an opportunity to comment on
amendments to the Planning Commission recommendation prior to adoption by the local
legidative body unless the amendments fall under one of the exceptions in RCW
36.70A.035(2)(b). 1000 Friends of Washington and Neighborhood Alliance of Spokane, v.
Sookane County, EWGMHB 01-1-0018, Final Decision and Order, (June 4, 2002).

e The County’s argument that the challenged Comprehensive Plan is an initial plan, not an
amendment and therefore exempt from the public hearing requirement of 36.70A.035 is
without merit. The adopting Resolution itself states in two places that this is an “update” of
the Comprehensive Plan originally adopted in 1980. 1000 Friends of Washington and
Neighborhood Alliance of Spokane, v. Spokane County, EWGMHB 01-1-0018, Finad
Decision and Order, (June 4, 2002).

e We agree with petitioners that “amendment,” as it's used in 36.70A.035(2)(a) refers to
amendments or changes made to a planning document during the legidative body’s
consideration of the plan or development regulations. Each amendment or change made
during this process, not exempted under RCW 36.70A.035(2)(b), requires at least one
additional opportunity for public comment with appropriate notice and time to review the
amendments prior to adoption. No other interpretation makes sense given the importance the
GMA places on public participation as evidenced by the three statutes at issue in this case.
Nor is any other interpretation reconcilable with the clause contained in 36.70A.140 that
requires “early and continuous public participation in the development and amendment of
comprehensive land use plans and development regulations . . .” 1000 Friends of Washington
and Neighborhood Alliance of Spokane, v. Spokane County, EWGMHB 01-1-0018, Final
Decision and Order, (June 4, 2002).

e These amendments were “considered” after the opportunity for public review and comment
had passed and therefore an additional opportunity for review and comment on the proposed
change was required before adoption by the BOCC. RCW 36.70A.035(2)(a). Cities and
counties have discretion under RCW 36.70A.035(2) on how to give notice and how to
provide opportunities for public comment. A hearing, for example, is not required in all cases
although it should be considered where, as here, there are many changes covering a wide
variety of topics and geographic areas. 1000 Friends of Washington and Neighborhood
Alliance of Spokane, v. Spokane County, EWGMHB 01-1-0018, Final Decision and Order,
(June 4, 2002).

e Spokane County argues that the 21 textual amendments and 51 land use map amendments
were not “substantial,” and therefore the County is exempted from holding further public
hearings on the amendments.

The Board declines to accept this argument. First, RCW 36.70A.035(2) does not require that
the amendments be significant. RCW 36.70A.035(2)(b)(iii) does provide an exemption to the
requirement to provide an opportunity to review and comment on the amendments for
correcting errors or clarifying language “without changing its effect.”
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Second, al of the amendments challenged by Petitioner change a policy from the Planning
Commission’s Recommended Comprehensive Plan in a way that does not fall under any of
the exemptions in RCW 36.70A.035(2)(b). For example, many of the textual amendments
change “shall” to “should” and “require” to “encourage.” This changes mandatory policiesto
discretionary policies. In some cases, policies were deleted atogether.

The Board reaches a similar conclusion with respect to the 51 challenged amendments to the
land use map. As Petitioners point out, just four of these map amendments re-designate over
1600 acres from the recommended Comprehensive Plan. The County asserts that the acreage
involved is minimal when compared to the 1,128,832 acres within Spokane County and is
therefore not a substantial change.

We decline to accept this view. Again, there is no requirement that the changes must be
substantial and no evidence the map amendments where merely correcting errors or
otherwise fall under any of the exemptions in RCW 36.70A.035(2)(b). 1000 Friends of
Washington and Neighborhood Alliance of Spokane, v. Spokane County, EWGMHB 01-1-
0018, Final Decision and Order, (June 4, 2002).

e The fact that the County received letters from certain citizens requesting or discussing
language adopted later as amendments, does not demonstrate that the amendments were
within the scope of alternatives available for public comment. The Growth Management Act
requires that the public have the opportunity to contribute its voice to the development of
comprehensive plans and development regulations. Preceding that opportunity must be
effective notice, reasonably calculated to alert the public to the aternatives that may become
part of the final comprehensive plan. There was nothing in either the notices for the three
public hearings, or in the text of the Planning Commissions recommended Comprehensive
Plan that was the subject of the hearings that would alert the general public that the adopted
amendments at issue were on the table for consideration. Nor was there any notice that the
county had received letters requesting comprehensive plan changes and inviting the public to
review the letters and comment on the changes being considered. We therefore find that the
72 challenged amendments were not among the scope of alternatives available for public
comment. 1000 Friends of Washington and Neighborhood Alliance of Spokane, v. Sookane
County, EWGMHB 01-1-0018, Final Decision and Order, (June 4, 2002).

o Petitioners argue they had no opportunity to comment on the changes made to the
development regulations subsequent to the November 28, 2001, hearing. If, as Spokane
County argues, the record was closed on December 7, 2001, the public had no opportunity to
comment on certain changes made. The Petitioners, as well as al citizens, are entitled to an
opportunity to comment on amendments adopted by the County. 1000 Friends of Washington
v. Spokane County, EWGMHB. 01-1-0006, Motion Order (June 7, 2002).

e Taken together, these three statutes clearly demonstrate the legislature intended that public
participation be a high priority under the Growth Management Act. “This Board has aways
held that public participation was the very core of the Growth Management Act.” Wilma et
al. v. Sevens County, EIWVGMHB Case No.: 99-1-0001c Final Decision and Order p. 6 of 16
(May 21, 1999). This means, at a minimum, that the public must have an opportunity to
comment on amendments to the Planning Commission recommendation prior to adoption by
the local legislative body unless the amendments fall under one of the exceptions in RCW
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36.70A.035(2)(b). City of Spokane v. Spokane County and City of Airway Heights,
EWGMHB, 02-1-0001, Final Decision and Order, (July 3, 2002).

e The County’s argument that the challenged Comprehensive Plan is an initial plan, not an
amendment and therefore exempt from the public hearing requirement of 36.70A.035 is
without merit. The adopting Resolution itself states in two places that this is an “update” of
the Comprehensive Plan originally adopted in 1980. City of Spokane v. Spokane County and
City of Airway Heights, EWGMHB, 02-1-0001, Final Decision and Order, (July 3, 2002).

e As we held in 1000 Friends and Neighborhood Alliance of Spokane, v. Spokane County
supra, “amendment,” as it's used in RCW 36.70A.035(2)(a) refers to amendments or
changes made to a planning document during the legislative body’ s consideration of the plan
or development regulations. Each amendment or change made during this process, which is
not exempted under RCW 36.70A.035(2)(b), therefore requires at least one additional
opportunity for public comment with appropriate notice and time to review the amendments
prior to adoption. No other interpretation makes sense given the importance the GMA places
on public participation as evidenced by the three statutes at issue in this case. Nor is any
other interpretation reconcilable with the clause contained in RCW 36.70A.140 that requires
“early and continuous public participation in the development and amendment of
comprehensive land use plans and development regulations...” City of Sookane v. Spokane
County and City of Airway Heights, EWGMHB, 02-1-0001, Final Decision and Order, (July
3, 2002).

e We therefore find that the changes at issue in this case were “amendments’ to the
Comprehensive Plan within the meaning of RCW 36.70A.035(2)(a). These amendments
were “considered” after the opportunity for public review and comment had passed and
therefore an additional opportunity for review and comment on the proposed changes was
required before adoption by the BOCC. RCW 36.70A.035(2)(a). City of Spokane v. Spokane
County and City of Airway Heights, EWGMHB, 02-1-0001, Final Decision and Order, (July
3, 2002).

e The County contended that the amendments adopted were available for prior comment. This
is not the case. The County seems confused on this point as well. The County first says this
alternative was within the range of alternatives considered in the EIS. That alternative was
“no action.” Then the County contends the City got the mgjority of what it wanted when the
UGA boundary was the city limits. This was not a concession to the City, as the GMA
requires each city to be included within a UGA. City of Spokane v. Spokane County and City
of Airway Heights, EWGMHB, 02-1-0001, Final Decision and Order, (July 3, 2002).

e The GMA requiresafair opportunity for public comment before afinal legislative decisionis
made. The County did not allow for the proper public participation required by the GMA.
The public as well as the City of Spokane must have a reasonable opportunity to comment on
the amendments to be considered by the County. City of Spokane v. Spokane County and
City of Airway Heights, EWGMHB, 02-1-0001, Final Decision and Order, (July 3, 2002).

e The City claims the County never consulted with the City of Spokane on the elimination of
the UGA outside the city limits. The record reflects this fact. The Steering Committee
reviewed the City’s proposal and forwarded it to the County without recommendation. Index
#24. The surprise removal of the unincorporated UGA from the City’s proposal and total lack
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of discussion of this change flies in the face of the requirements of the above statute. The
clear intent of this statute is to provide for discussion, disagreement and mediation services
as sought by the City. The appearance of the subject amendments at the last minute without
opportunity to explore agreement or mediation is a disappointment. The County clearly
failed to comply with RCW 36.70A.110(2). The Board believes that the time needed for the
additional public participation will allow for appropriate opportunity to explore agreement
between the City and the County. City of Spokane v. Spokane County and City of Airway
Heights, EWGMHB, 02-1-0001, Final Decision and Order, (July 3, 2002).

e The GMA'’s provisions for public participation include both a goal and a number of
requirements. The relevant public participation sections of the GMA are found in the
following: RCW 36.70A.020 Planning goals . . . Citizen participation and coordination;
RCW 36.70A.140 Comprehensive plans — Ensure public participation; RCW 36.70A.035;
RCW 36.70A.070; and RCW 36.70A.130. Saundra Wilma and Alan D. Wilma, v. City of
Colville, EWGMHB, 02-1-0007, Final Decision and Order, (September 4, 2002).

e RCW 36.70A.140 is the primary public participation requirement section of the Act. It
directs local jurisdictions to provide early and continuous public participation in the
development and amendment of comprehensive land use plans and implementing
development regulations. Public participation is part of the development process preceding
adoption, continues after adoption through the development of amendments, and again
precedes adoption of amendments. This early and continuous [enhanced] public participation
process applies to comprehensive plans and development regulations, as well as, both the
initial development and adoption and amendment of such plans and devel opment regulations.
Saundra Wilma and Alan D. Wilma, v. City of Colvillee, EWGMHB, 02-1-0007, Final
Decision and Order, (September 4, 2002).

e RCW 36.70A.035 This 1997 amendatory section to the Act clarifies and emphasizes that
effective notice is an essential and necessary part of the public participation requirements of
the Act. It also applies to the entire GMA planning process. Effective notice precedes
adoption. Saundra Wilma and Alan D. Wilma, v. City of Colville, EWGMHB, 02-1-0007,
Final Decision and Order, (September 4, 2002).

e RCW 36.70A.070 This GMA section, which outlines the required elements for plans,
emphasizes the importance of public participation in adopting and amending comprehensive
plans. A plan cannot be adopted or amended without providing the opportunity for public
participation. This section, which only addresses the requirements for contents of
comprehensive plans, specifically emphasizes the application of RCW 36.70A.140 for
adopting and amending comprehensive plans. This section of the Act does not apply to
development regulations. Saundra Wilma and Alan D. Wilma, v. City of Colville, EWGMHB,
02-1-0007, Final Decision and Order, (September 4, 2002).

e RCW 36.70A.130, the GMA mandates that jurisdictions have a public participation program
that outlines the procedures for consideration and adoption of proposed plan amendments.
This process amplifies and refines the broader RCW 36.70A.140 public participation process
that applies to the adoption and amendment of plans and development regulations. Providing
the opportunity for public participation is a condition precedent to adoption or amendment of
aplan. Here, a specia process for amending plansis required. Although this section provides
exceptions to the annual concurrent review limitation, none of these exceptions are excused
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from public participation requirements. Saundra Wilma and Alan D. Wilma, v. City of
Colville, EWGMHB, 02-1-0007, Final Decision and Order, (September 4, 2002).

e The Board will not consider the question of whether the City Council’s dealing with the
Appearance of Fairness Doctrine is appropriate. Thisis not within our jurisdiction. However,
the Appearance of Fairness Doctrine cannot be allowed to reduce the public participation
mandated under the GMA. Saundra Wilma and Alan D. Wilma, v. City of Colville,
EWGMHB, 02-1-0007, Final Decision and Order, (September 4, 2002).

e The Board has aready found there was no compliant public participation plan and inadequate
public participation in the amendment of the Comprehensive Plan. (FDO September 4, 2002;
02-2-0007). City of Colville Resolution 13-01 is legislation that further restricts public input,
i.e. $200 fee for suggested amendments. The City needs a process for the receipt of
Comprehensive Plan suggestions other than through the submission of an amendment. The
City needs to develop a process that gives the public an opportunity to be heard by the
legidlative body. To the extent that Resolution 13-01 frustrates public participation, it is out
of compliance. Saundra Wilma and Alan D. Wilma, v. City of Colville, EWGMHB, 02-1-
0007, Amended Final Decision and Order, (December 5, 2002).

e A failure in the public participation process undermines the very core of the GMA and the
legitimacy of adopted or amended comprehensive plan provisions and development
regulations. The City must err on the side of involving the public in its GMA decisions.
Saundra Wilma and Alan D. Wilma, v. City of Colville, EWGMHB, 02-1-0007, Amended
Final Decision and Order, (December 5, 2002).

e A key objective of the Growth Management Act (GMA) is “to dramatically increase public
participation in land use planning.” Wilma v. Sevens County, 1999 WL 373802 *4 (1999).
The foundation for public participation is built upon the statutory requirements of RCW
36.70A.020(11) (planning goal encouraging citizen involvement); RCW 36.70A.035 (notice
provisions); and RCW 36.70A.140 (participation programs). The GMA is a “bottom up”
planning process designed to ensure that “ citizens, communities, local governments, and the
private sector coordinate with one another in comprehensive land use planning.” City of Des
Moines v. Puget Sound Council, 97 Wn.App. 920, 932, 988 P.2d 933 (1999). A failurein the
public participation process undermines the “very core of the Growth Management Act” and
the legitimacy of adopted comprehensive plan provisions and development regulations. The
City of Yakimas process in this case is fatally flawed. Neighbors for Responsible
Development, v. City of Yakima, EWGMHB, 02-1-0009, Final Order and
Decision,(December 5, 2002).

e Local government has a duty to be clear and consistent in the way it characterizes the
authority, scope and purpose of proposed planning enactments. The court in City of Burien v.
Central Puget Sound Growth Management Hearing Board, 53 P.3d 1028 (2002) set forth the
general rule asfollows:

In its order, the board explained that while the requirement to consider
public comment does not require elected officials to agree with or obey
such comment, local government does have a duty to be clear and
consistent in informing the public about the authority, scope and
purpose of proposed planning enactments. (Emphasis added.)

EWGMHB DIGEST OF DECISIONS 99 2"° EDITION REVISED 2002



This duty has been historically recognized by Growth Hearings Boards. Friends of the Law
v. King County, 1994 WL 907890 (1994) (describing notice as “truth in labeling” and stating
“[t]he county must also take great care to use concise, clear and unambiguous language in its
notices’; City of Burien v. City of SeaTac, 1998 WL 472511 *6 (1998); West Seattle Defense
Fund v. City of Seattle, 1995 WL 903147 *51 (1995) (“local government does have a duty to
be clear and consistent in informing the public about the authority, scope and purpose of
proposed planning amendments’); and Happy Valley v. King County, 1993 WL 839722
(1993) (“meaningful public participation depends upon local government being clear and
consistent in the way it characterizes the authority, scope and purpose of the proposed
planning enactments’). Neighbors for Responsible Development, v. City of Yakima,
EWGMHB, 02-1-0009, Fina Order and Decision, (December 5, 2002).

e The onusis not placed on the public to decipher ambiguous or misleading notices. Vashon-
Maury v. King County, 2000 WL 1717577 (2000) (“To place the onus on the public to find
out about the hearing, as the county suggests, misplaces the duty on the citizen rather than on
government”). Neighbors for Responsible Development, v. City of Yakima, EWGMHB, 02-1-
0009, Final Order and Decision, (December 5, 2002).

e The duty to provide clear and consistent information on planning enactments includes the
mandate to provide “effective notice.” RCW 36.70A140 (“public meetings after effective
notice.”). Effective notice is central to the planning process and "is a necessary and essential
ingredient in the public participation process." See, e.q., WRECO v. City of Dupont, 1999
WL 33100212 (1999) (“it is axiomatic that without effective notice the public does not have
a reasonable opportunity to participate”); and Vashon-Maury v. King County, 2000 WL
1717577 *6 (2000) (“the foundation for plan making is public participation”). The issuance
of “effective notice” prior to public hearing is the lynchpin of the public participation
process. In the absence of “effective notice,” the entire process fails to meet legidative
mandates for public participation and citizen-based determinations with respect to land use
planning. Neighbors for Responsible Development, v. City of Yakima, EWGMHB, 02-1-
0009, Final Order and Decision, (December 5, 2002).

e The City of Yakima failed to provide the community with “effective notice” of the proposed
planning enactments. The confusion was perpetuated throughout the process. Despite
knowledge of confusion regarding the proposal, no effort was made to correct the
deficiencies and involve the community in this important proceeding. This cuts to the “very
core” of GMA and cannot be excused as “minor errors’ or “technical flaws.” Neighbors for
Responsible Development, v. City of Yakima, EWGMHB, 02-1-0009, Final Order and
Decision, (December 5, 2002).

e The implied commitment to an outcome impairs the subsequent public participation in the
comprehensive plan process. Inherent in the concept of public participation is the necessity
that decision makers exercise legidative authority in an independent and unencumbered
manner. For the GMA process to work, the public must be heard before commitments are
made by the local jurisdiction. Here, they were not. The development and signing of the
Memorandum of Understanding was the first step in the development and enactment process
for the comprehensive plan amendment. A true and independent public participation process
cannot exist under the shadow of a nonpublic process carrying an implied commitment to a
particular outcome. Neighbors for Responsible Development, v. City of Yakima, EWGMHB,
02-1-0009, Final Order and Decision, (December 5, 2002).
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e While the Board recognizes that a “Memorandum of Understanding” is important for a
developer, those portions relating to the amendment to the Comprehensive Plan must be
subject to the GMA public participation process. The vitality of public participation and
independent decision-making cannot and should not be eviscerated by pre-existing,
nonpublic contractual agreements. While arguably not a contractual obligation, the
Memorandum of Understanding commits the City to a course of action and an implied
outcome. If it did not do that, the developer would not commit the substantial sums of money
necessary to proceed with the development. Neighbors for Responsible Development, v. City
of Yakima, EWGMHB, 02-1-0009, Final Order and Decision, (December 5, 2002).

e Public opinion cannot be used to override a requirement of the GMA. Merrill H. English and
Project for Informed Citizens v. Board of County Commissioners of Columbia County,
EWGMHB 93-1-0002, Final Decision and Order (Nov. 12, 1993).

e The Growth Management Act requires those jurisdictions planning under the Act to
encourage citizen participation and involvement in the process.

Planning Goal 11 encourages citizen participation throughout the growth management
planning process. RCW 36.70A.140 requires each planning jurisdiction to “establish
procedures providing for the early and continuous public participation in the development
and amendment of comprehensive land use plans and development regulations implementing
such plans.” No similar standard is given for the designation of agricultural, forest, mineral
resource lands, or critical areas as required in RCW 36.70A.170. Ridge, et al. v. Kittitas
County, EWGMHB 94-1-0017, Final Decision and Order (Jul. 28, 1994).

e The public participation process under review is a legidative process and as such is free of
the constraints found when the same body servesin its quasi-judicial functions. The elected
decision makers are free to communicate with constituents in ways normally associated with
the legidlative process, and be guided by the opinions formed as a result of these public or
private contacts. This is the very essence of holding elected office. This does not mean,
however, that local governments are free from constraints imposed by GMA. The legidative
body is constrained in several ways by the Act. First, the Act removes the “no action
alternative” and sets minimum standards for the ordinance. Second, the Act mandates that
jurisdictions “encourage the involvement of citizens in the planning process,” provided the
public process may not override the requirements of the Act, or be contrary to the planning
goals at RCW 36.70A.020 in any degree greater than necessary to resolve conflicts between
the goals. “Errors in exact compliance with the established procedures shall not render the
comprehensive land use plan or development regulations invalid if the spirit of the
procedures is observed.” Ridge, et al. v. Kittitas County, EWGMHB 94-1-0017, Final
Decision and Order (Jul. 28, 1994).

e Public participation is a necessary and important element of the Act. “Public opinion cannot
be used, however, to override a requirement of the Growth Management Act.” Save Our
Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB 94-1-0015, Final Decision
and Order (Aug. 8, 1994).

e Public participation is a guiding concept of the Growth Management Act. It is through a
viable, open public process that a county develops its plan. Save Our Butte Save Our Basin
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Society, et al. v. Chelan County, EWVGMHB 94-1-0015, Final Decision and Order (Aug. 8,
1994).

e This is a legidative process. The elected decision makers are free to communicate with
constituents in ways normally associated with the legislative process, and be guided by the
opinions formed as a result of these public and private contacts. This does not mean,
however, that the County is free from constraints imposed by the GMA. The Act sets
minimum requirements that may not be overridden, and it requires that actions taken be
consistent with the record. Local governments may choose from awide array of alternatives,
provided they employ a valid public process and the record substantively supports their
decision. Save Our Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB 94-1-
0015, Final Decision and Order (Aug. 8, 1994).

e Public participation is a fundamental concept and not to be taken lightly, but RCW
36.70A.330 (1) states that a compliance hearing is for the purpose of determining whether the
local government “is in compliance with the requirements of this chapter.” The question to
be determined is whether the governmental action substantively meets the requirements of
the Growth Management Act. The question of public participation would be considered as a
factor, but it would not necessarily invalidate the governmental action, if the test of
substantive compliance were met. Save Our Butte Save Our Basin Society, et al. v. Chelan
County, EWGMHB 94-1-0015, Compliance Hearing Order (Jan. 30, 1995).

e The heart of the GMA'’s public participation requirement is RCW 36.70A.140 and .020(11).
Loca governments planning under GMA are mandated to establish procedures for early and
continuous public participation in addition to any other existing statutory requirements. This
Board has always held that public participation is the very core of the GMA. Moore v.
Whitman County, EWGMHB 95-1-0002, Final Decision and Order (Aug. 16, 1995).

e In addition to the public participation-planning goal, the public participation requirements
and coordination requirements are expanded upon in subsequent sections of the Act, in
particular RCW 36.70A.100, .110, .140 and .210. City of Ellensburg v. Kittitas County,
EWGMHB 95-1-0003, Final Decision and Order (Aug. 22, 1995).

e The RCW 36.70A.140 provision stating “errors in exact compliance with the established
procedures shall not render the comprehensive land use plan or development regulation
invalid if the spirit of the procedures is observed” is addressing specific public participation
concepts and citizen involvement in the GMA process. The language cited refers to the
citizen involvement process addressed in Section 140. Neither does this language limit the
requirements imposed by other sections of the Act, nor does it override the agreement into
which the parties entered. City of Ellensburg v. Kittitas County, EWGMHB 95-1-0003, Final
Decision and Order (Aug. 22, 1995).

e Substantive compliance with the Act is the Board’ s first consideration. If it finds substantive
compliance with the minimum requirements of the Act, its inquiry ends, except where the
public participation process is at issue. |If substantive compliance is arguable, the Board
looks to evidence of procedural compliance. If the record shows valid consideration of the
factors necessary for compliance, weight is given to the decision maker’s position. City of
Ellensburg, et al. v. Kittitas County, EWGMHB 95-1-0009, Final Decision and Order (May
7, 1996).
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e The Board finds that, while the Act requires that elected decision makers consider public
opinion in formulating compliance with the GMA, public opinion cannot be used to override
arequirement of the Act. City of Ellensburg, et al. v. Kittitas County, EWGMHB 95-1-0009,
Final Decision and Order (May 7, 1996).

e The Act does not prescribe how public participation shall occur, it provides only that there be
extensive public participation. The County’s division of the plan adoption process into the
Six geographical areas is a creative way to encourage comment from those affected and
allows the plan to better coordinate the planning of such a diverse county. A single meeting
or several meetings on a single plan might not have provided the same level of public
comment. Such a complex and massive meeting might very well diminish the public input.
We must look at the process and judge whether the spirit of the Act is carried out.
Wenatchee Valley Mall Partnership, et al. v. Douglas County, EWGMHB 96-1-0009, Fina
Decision and Order (Dec. 10, 1996).

e The GMA does not require petitioners to concur or agree with the decisions made by the
county. The Act requires a certain process be followed prior to the county making those
decisions. If the county followed this process and the decisions are in compliance with the
Act, they stand. Wenatchee Valley Mall Partnership, et al. v. Douglas County, EWNGMHB
96-1-0009, Final Decision and Order (Dec. 10, 1996).

e RCW 36.70A.060(3) requires that interim resource lands and critical area designations and
regulations be reviewed when adopting a comprehensive plan and implementing
development regulations to insure consistency. Petitioners have the burden to show that the
review was not done and there are in fact inconsistencies. A public hearing is not required.
Thisreview is normally done by staff and reported to the legislative body. Wenatchee Valley
Mall Partnership, et al. v. Douglas County, EWGMHB 96-1-0009, Final Decision and Order
(Dec. 10, 1996).

e The State Legislature adopted separate public participation requirements when they adopted
the direction to establish the IUGAs. If the Legislature had wanted the counties to meet the
requirements of RCW 36.70A.140, it would have been easy for them to do so. It did not.
The process of designating lUGASs does not require the same public participation required for
the development and adoption of the comprehensive plan. Howe v. Spokane County,
EWGMHB 97-1-0001, Fina Decision and Order (Jun. 19, 1997).

e No one-size buffer or riparian management area fits all. However, criteria or standards must
be specified for use when a site is reviewed and when an agreement is negotiated between the
county and the landowner. There must also be no notice to interested parties or to the State,
so they might provide input on the management of the land. Save Our Butte Save Our Basin
Society, et al. v. Chelan County, EWGMHB 94-1-0015, Order on Compliance and
Rescinding Invalidity Concerning Critical Areas (Sep. 2, 1998).

e The elected decision makers need not agree with al that participate or even with the majority
of those speaking, as long as they comply with the GMA. They must, however, give the
people of the county a chance to express their views on pending county action. Save Our
Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB 94-1-0015, Order on
Compliance and Rescinding Invalidity Concerning Critical Areas (Sep. 2, 1998).
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e A key objective of the Growth Management Act is to dramatically increase public
participation in land use planning. Saundra Wilma, et. al. v. Sevens County, (Wilma v.
Stevens County) Case No. 99-1-0001c, Final Decision and Order, (5-21-99).

e The Growth Management Act requires those jurisdictions planning under the GMA to
encourage citizen participation and involvement in the process. Planning Goal 11
encourages citizen participation throughout the growth management planning process. RCW
36.70A.140 requires each planning jurisdiction to "establish procedures providing for the
early and continuous public participation in the development and amendment of
comprehensive land use plans and devel opment regulations implementing such plans.”

The GMA does not prescribe how public participation shall occur, it provides only that there
be extensive public participation. The process must be examined to determine whether there
is adequate public participation.

This Board has aways held that public participation was the very core of the Growth
Management Act. Without it the legislative body cannot possibly know what its
jurisdiction's needs are. Saundra Wilma, et. al. v. Sevens County, (Wilma v. Stevens
County) Case No. 99-1-0001c, Final Decision and Order, (5-21-99).

e The City contended they faced an emergency, yet the evidence before the Board
demonstrates the claimed problem has been known for some time. The planning commission
did not agree there was an emergency. The result of the process was a rushed-through change
to the Comprehensive Plan with little public participation, little knowledge of the changes
and their effects. There was not a public participation plan and little input.

Public participation is the flagship of the Growth Management Act and is jealously guarded
by this Board. While thereis alegitimate argument we do not have the jurisdiction to rule on
the action by a City to declare an emergency, which is not the case here. The City clamed
there was an emergency as provided for under RCW 36.70A.130 and as such they believed
they could amend the Plan more often than every year and with less public participation. We
do have the jurisdiction to review this situation. We find that an emergency did not exist
which would allow the quick amendment of the Plan with less public participation than
otherwise required. Bert and Gayle Bargmann and Greenfield Estates Homeowners' Assn. v.
City of Ephrata, (Greenfield v. City of Ephrata), EWGMHB, Case No. 99-1-0008c, Final
Decision and Order, (12-22-99).

e The GMA requires that counties and cities “ establish and broadly disseminate to the public a
public participation program identifying procedures providing for early and continuous
public participation in the development and amendment of comprehensive land use plans....
The procedures shal provide for broad dissemination of proposals and alternatives,
opportunity for written comments, public meetings after effective notice, provision for open
discussion, communication programs, information services, and consideration of and
response to public comments.” RCW 36.70A.140. Additionally, the GMA notes that “ errors
in exact compliance with the established program and procedures shall not render the
comprehensive land use plan or development regulations invalid if the spirit of the program
and procedures is observed. 99-1-0015; Saddle Mountain Minerals, L.L.C., et al.v. Grant
County; Final Decision and Order; (May 24, 2000).
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e Public participation is a core of the Growth Management Act. RCW 36.70A.140 requires the
development and wide dissemination of a public participation program identifying
procedures providing for early and continuous public participation in the development and
amendment of the comprehensive land use plans and devel opment regulations implementing
such plans. The importance of the program cannot be minimized. This program must be not
only developed but also widely disseminated to the public. A plan that is unknown to the
public is not an adequate plan. 99-1-0001c: SaundraWilmaand Alan C. Wilma, et a v.
Stevens County; Order On Second Compliance Hearing; (Mar. 14, 2001)

e The plan must also provide for early and continuous public participation. This means that the
public must be involved at the beginning as well as throughout the process. The
Comprehensive Plan and its development regulations are to be the result of the early and
continual public input. The County’ s Program, while a good beginning, does not go far
enough for the early and continual inclusion of the public in the process. 99-1-0001c:
Saundra Wilmaand Alan C. Wilma, et a v. Stevens County; Order On Second Compliance
Hearing; (Mar. 14, 2001)

e Many cities and counties have used a variety of low-cost ways to include the public in the
planning process. Examples include presentations of proposalsin “town hall” style meetings
throughout the County or at service club meetings, establishing amailing list and mailing
newsletters to interested parties, placing copies of proposalsin public libraries or other public
places, display advertisements or inserts in newspapers in the County, and encouraging
media coverage of proposals. 99-1-0001c: Saundra Wilmaand Alan C. Wilma, et al v.
Stevens County; Order On Second Compliance Hearing; (Mar. 14, 2001).

e The Board finds that the public participation requirements of RCW 36.70A apply to the
adoption of Title 4 and 5. Titles 4 and 5 are subdivision ordinances. RCW 36.70A.030
includes subdivision ordinances as a development regulation. RCW 36.70A.140 provides for
“early and continuous public participation in the development and amendment of
comprehensive land use plans and development regulations implementing such plans.” The
County has acknowledged that the subject titles are “the cornerstone of their comprehensive
plan”. (Dennis Sweeney, p. 2005 of County Record)

The County clearly intended that its own PPP apply. Paragraph 1 states (in part) “It applies
to the adoption of ...development regulations, ...

While Titles 4 and 5 do not implement the comprehensive plan, they are in fact the
“cornerstone” of that plan, and significantly impact the comprehensive plan and sub-area
plans. To find that public participation was not required simply because the comprehensive
plan had not been completed would defy the spirit and intent of the entire GMA. The
Western GMHB states: “ The goals and requirements of the GMA concerning public
participation apply to all development regulations. Review of challenges to public
participation involves areview of the entire record to determine if compliance with both the
spirit of and strict adherence to RCW 36.70A.140 have been achieved” CCNRC v. Clark
County, 92-2-0001 (FDO 9/23/98). . 01-1-0002c: Loon Lake Property Owners Association,
et a v. Stevens County; Amended Final Decision and Order (October 26, 2001).

e RCW 36.70A.140 states, to ensure public participation, “procedures shall provide for

...consideration of and response to public comments.” (Emphasis added) The Board finds
Stevens County’ s actions clearly erroneous in its failure to consider aternatives, and to
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respond to public comments, contrary to both County-wide Planning Policy #8 and RCW
36.70A. 140. While errorsin exact compliance with the established program will not render
the development regulationsinvalid, the County must provide for public participation that is
appropriate and effective under the circumstances presented by the board’ s order. The
County has taken almost two years in the effort to bring them into compliance. The County
had adequate time for the public participation required in asituation such as this, but failed to
doso. . 01-1-0002c: Loon Lake Property Owners Association, et a v. Stevens County;
Amended Final Decision and Order (October 26, 2001).

PUBLICATION

RCW 36.70A.290(2)(b) requires counties to promptly publish notice of adoption of a
Comprehensive Plan, development regulations, or amendment to either, after passage. The
Central Growth Hearings Board, in South Bellevue Partners Limited Partnership et al. v. City
of Bellevue et al., No. 95-3-0055 (1995), held: “cities, like counties, must publish notice of
adoption of a Comprehensive Plan or development regulation, or amendment to either,

promptly after passage.”

A key purpose of the GMA is to provide certainty in the land use planning process.
Promptness of publication promotes certainty. The publication of notice of adoption triggers
the sixty-day period for filing petitions for review. Publication occurring over two years
after passage of the Resolutions is not prompt and does not comply with the GMA’s intent.
Saundra Wilma, et. al. v. Sevens County, (Wilma v. Stevens County) Case No. 99-1-0001c,
Final Decision and Order, (5-21-99).

RCW 36.70A.290(b) requires the County to “promptly after adoption, publish a notice that it
has adopted the comprehensive plan or development regulation, or amendment thereto.”
This and other provisions referring to this required publication, does not prescribe the manner
in which the notice must be provided. The notice must, however, give notice to interested
citizens that the comprehensive plan or development regulations, or amendments thereto,
have been adopted. This publication marks the beginning of the 60-day period after which a
petition challenging such adoption cannot be filed.

The reading of the “notice” or “minutes’ published by Republic’s only newspaper leaves this
Board with the belief that a reader would understand that the challenged amendments were
adopted. A petition challenging these amendments should have been filed before the passage
of 60 days after such publication. The Growth Boards must presume that the actions of the
County to comply with the GMA are vaid. The Petitioner did not overcome this
presumption. 00-1-0015: Gary D. Woodmansee v. Ferry County; Order on Motions; (Sep. 8,
2000).

The Growth Management Act clearly requires publication after the adoption of the
comprehensive plan or development regulations, or amendment thereto. RCW
36.70A.290(2)(b). Thereisno requirement for publication of the County’s review of the
Ferry County Critical Areas Ordinance and the County’ s Comprehensive Plan. Had the
County amended the CP or its regulations, the result would be different. The publication that
did take place was not at the request of the County and is not the date at which we
calculate the 60-days. The effective date of the action taken, and the start of the 60-day clock
for filing a petition for review, is February 5, 2001, the day the legidative action was taken.
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The petition in this matter was filed on April 12, 2001, beyond the 60 day allotted time. 01-
1-0008: Concerned Friends of Ferry County, et. al. v. Ferry County; Order of Dismissal;
(Jun. 8, 2001)

RECONSIDERATION

RECORD

The Board views a hearing on a Motion for reconsideration as an opportunity for parties to
point out factual or legal errors in the Board's decision. It is not an opportunity for the
presentation of new evidence or re-arguing an issue. In their brief the County recognizes they
can develop this record and have it considered at a later compliance hearing. The Board
believes this is the proper way to develop the record and it would be inappropriate to grant
the request to open the record for testimony and new evidence at the Motion for
Reconsideration. Concerned Friends of Ferry County, v. Ferry County, (Ferry County),
EWGMHB Case No. 97-1-0018, Order on Motion to Reconsider, (9-29-99).

The Board errs on the side of inclusion rather than exclusion with exhibits existing prior to
adoption. If the documents existed prior to the adoption of the Ordinance, it is often difficult
to determineif they werein fact used. The County claims these exhibits were used.

However, the Board is hesitant to supplement the record with items that did not exist at the
time the County Commissioners adopted Ordinance #2001-10. Supplementa evidence will
be admitted only if it is necessary or of substantial assistance to the board in reaching its
decision. Exhibits such as the summaries, written arguments, or explanations prepared by
staff are particularly problematic. The declaration by Connie Krueger, A.T.C.P., while
helpful to the attorney for the Respondent, is clearly argumentative and the bulk of it should
not be allowed to supplement the record. However, sections 10, 11, 12, and 13 of the Krueger
declaration are helpful to the Board and should be admitted. Citizens for Good Governance,
1000 Friends of Washington and City of Walla Walla, v. Walla Walla County, EWGMHB
01-1-0015c, Order on Respondents’ Motion to Supplement the Record (March 13, 2002).

RCW 36.70A.070(5)(a) requires a written record explaining how the rural element
har monizes the planning goalsin RCW 36.70A.020".

The County drew the Board's attention to the items within the Comprehensive Plan and
Regulations, which they believe shows compliance with the requirement to have a written
record showing how the rural element harmonizes with the GMA goals:

The location of most new growth in existing UGAs, which they contend reflects existing
local circumstances, thereby “containing or otherwise controlling rural development” as
required by RCW 36.70A.070(5)c(i) and (ii).

Resource lands are protected in several ways within the Comprehensive Plan.

The County contends there is no rural residential land designations below one dwelling unit
per 5-acres, which they believe reduces the “inappropriate conversion” of land into
“sprawling, low density development” and assures “visual compatibility of rural
development with the surrounding rural area....”
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Restrictive rural lot densities avoid urban sprawl.

The Board believes the list the County has gathered is not what the legislature intended. The
legislature recognized local circumstances are often different from other counties. Because of
this, the legidature allows each county to vary its patterns of rural densities and uses, based
upon the local circumstances. However, the County must explain in writing how the rural
element so designed, harmonizes the planning goalsin RCW 36.70A.020. The items listed by
the County are examples of what has been done. They are items from various parts of the
Comprehensive Plan, but are not the “written record explaining how the rural e ement
harmonizes...” In fact, number 3, above, contends the maintenance of ot size below 5-acres
reduces the “inappropriate conversion” of land into “sprawling, low density development”.
Yet it is the existing smaller lots of less than 5 acres allowed in the Rural Residential and
Rural Floating, which cause this Board concern. (See Rural Residential and Rura Floating
issues below).

RCW 36.70A.020 lists 13 goals. The list given by the County touches on a few of these
goals, but very little else. The written record required is for the purpose of explaining how
the County’s rural element harmonizes with the planning goals. Giving the Board a list of
what the County has done does not begin to satisfy the requirement of the written record
sought by the legidature. Citizens for Good Governance, 1000 Friends of Washington and
City of Walla Walla, v. Walla Walla County, EWGMHB 01-1-0015¢c & 01-1-0014cz, Final
Decisions and Order (May 1, 2002).

e« The Board notes the legal advertisement for consideration of the development regulations
establishes a deadline of November 28, 2001, for receipt of written and oral comments. At
the public hearing on that date, the Board of Commissioners extended the time for receipt of
written comments to December 7, 2001. The absence of a deadline within a separate display
advertisement does not change the officially established deadline. The Board must therefore
conclude that the letter dated December 26, 2001 was submitted after the time for comments
was closed, and cannot now be used as a basis for the Petitioners standing. Petitioners have
no basis for chalenging the substance of the draft development regulations under
consideration at the November 28, 2001, hearing. 1000 Friends of Washington v. Spokane
County, EWGMHB. 01-1-0006, Motion Order (June 7, 2002).

e Thismaterial may be admitted if it is part of the record or will be of substantial assistance to
the Board in rendering its decision. The information that is old information now in a more
usable format, should be admitted to supplement the record. The new information should be
admitted to supplement the record but only to the extent it responds to new information
offered by the Petitioners or concerns the Petitioners’ request for afinding of invalidity. City
of Walla, Citizens for Good Governance and 1000 Friends of Washington, v. Walla Walla
County, EWGMHB, 02-2-0012c, Order on Motion to Take Officia Notice, (October 18,
2002).

e The Board finds there is no evidence in Yakima County’s record to support a change in
circumstances, nor any discussion in the findings and conclusions issued by the Planning
Commission and the County Commissioners that identify adequate changed circumstances.
See PC 82 (Planning Commission Findings and Conclusions); Ordinance 1-2002. The Board
also finds there is no mapping error warranting a change. Wenas Citizens Association et al.,
v. Yakima County, and Jim Caton, EWGMHB, 02-1-0008, Fina Decision and Order,
(November 4,2002).
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The GMA contemplates and requires a long-term planning process that is build upon public
involvement and participation. The directive is for “early and continuous public participation
in the development and amendment of comprehensive plans.” RCW 36.70A.140. While the
Board recognizes that a direct or implied commitment is important to a developer, such
commitments cannot be made outside of the public participation process. Neighbors for
Responsible Development, v. City of Yakima, EWGMHB, 02-1-0009, Final Order and
Decision, (December 5, 2002).

Because Board decisions must be based on the record, it is helpful to both the Boards and the
citizensif local governments show their work and indicate the parts of the record upon which
they have relied. The concept of “showing your work,” is neither complex, nor burdensome.
It involves a reasoned discussion of the issue in question, the selection of a choice that meets
the minimum requirements established by the Growth Management Act, and is supported by
the record. It need not require the use of consultants and outside experts, the local people
and their government officials know their area. Save Our Butte Save Our Basin Society, et
al. v. Chelan County, EWGMHB 94-1-0015, Compliance Hearing Order (Jan. 30, 1995).

A petitioner has the burden of proving by a preponderance of the evidence that a plan does
not comply with the Act. The initial burden of persuasion is met when a petitioner presents
sufficient evidence which, standing alone, would overcome the presumption of validity.
Once that level has been reached the burden of producing evidence to rebut the initial
showing does shift to the respondent local government. Because the Board's review is “on
the record,” that rebuttal evidence must be contained in the record absent the rare instance of
consideration of supplemental evidence. Benton County Fire Protection District No. 1 v.
Benton County, et al., EWGMHB 94-1-0023, Final Decision and Order (Apr. 25, 1995).

RCW 36.70A.290(4) mandates that the Board base its decision on the record_developed by
the county with one limited exception. The Board has consistently held to this mandate. It
has not, nor does it now choose to enter into a de novo review. Asthe County suggests there
may be problems with the record, but it is the record of this case. The Act requires the Board
to make its decision on this record. City of Ellensburg v. Kittitas County, EWGMHB 95-1-
0003, Final Decision and Order (Aug. 22, 1995).

The County must specify which documents are objectionable and must provide a list to
Petitioner of the documents for which copies are requested. The Petitioner was ordered to
resubmit a list of exhibits that was sequentially numbered for the case at hand. 00-1-0006:
Gary D. Woodmansee v. Ferry County; Order on Motions; (Jul. 31, 2000)

REMAND BY BOARD

In the event of a“not in compliance” finding, the Board is limited to remanding the matter to
the county and specifying a reasonable time not in excess of one hundred and eighty days
within which the county shall comply with the requirements of chapter 36.70A RCW. North
Cascades Conservation Council and Washington Environmental Council v. Chelan County
Board of Adjustment, EWGMHB 93-1-0001, Order on Dispositive Motions (May 21, 1993).
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RESOLUTIONS

For the City of Colville, a resolution has the effect of law. In fact, the City used such a
resolution to set the rules of proceedings for the City Council. The Public Participation
Policy adopted by resolution here will have the effect of law and is proper. Saundra Wilma
and Alan D. Wilma, v. City of Colville, EWGMHB, 02-1-0007, Final Decision and Order,
(September 4, 2002).

It has been recognized that an agreement that influences or dictates the form, substance or
timing of amendments to a comprehensive plan is subject to Board jurisdiction and may be
violative of GMA public participation requirements. (See City of Burien v. Central Puget
Sound Growth Management Hearings Board, 113 Wn.App. 375, 384, 53 P.3d 1028 (2002)).
Neighbors for Responsible Development, v. City of Yakima, EWGMHB, 02-1-0009, Fina
Order and Decision, (December 5, 2002).

This Board has found counties to be in compliance with the GMA even if adoption occurs by
Resolution if that jurisdiction can show resolutions have the effect of law for that County.

Stevens County contends all their laws are adopted by resolution and it has always been that
way. The County is not found to be out of compliance because they adopted these GMA
provisions by Resolution rather than Ordinance. Because this matter has been remanded for
other defects, the County is directed, at the first compliance hearing to present evidence,
which will show the appropriateness of adopting these provisions by resolution, rather than
by ordinance. Saundra Wilma, et. al. v. Sevens County, (Wilma v. Stevens County) Case
No. 99-1-0001c, Final Decision and Order, (5-21-99).

This Board has found counties to be in compliance with the GMA even if adoption occurs by
Resolution if that jurisdiction can show resolutions have the effect of law for that County. .
00-1-0001: Concerned Friends of Ferry County v. Ferry County; Final Decision and Order;
(Jul. 6, 2000)

RESOURCE LANDS - SEE NATURAL RESOURCE LANDS

RIPARIAN AREAS

The Record shows that the County, in Ordinance 2001-09, provided for the protection of riparian

areas with the “Riparian Areas Protection Attachment”. This attachment does not at this time
exist. The County’s plan to adopt such amendment in the future is not adequate at thistime. The
riparian areas are not protected. Concerned Friends of Ferry County and David L. Robinson v.
Ferry County, EWGMHB, 01-1-0019, Final Decision and Order, (June 14, 2002).

RAID-RURAL AREAS OF MORE INTENSIVE DEVELOPMENT [LAMIRD]

While still recognizing rural areas are to be very different from urban areas, the legislature
allowed reasonable and necessary exceptions and flexibility for compact rural development
with their legidative action in 1997. The Legisature amended RCW 36.70A.030, adding a
new subsection, which providess RCW 36.70A.030(14) "Rura character" refers to the
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patterns of land use and development established by a county in the rural element of its
comprehensive plan. Citizens for Good Governance, 1000 Friends of Washington and City of
Walla Wadla, v. Walla Walla County, EWGMHB 01-1-0015c & 01-1-0014cz, Find
Decisions and Order (May 1, 2002).

e The Legidature at the same time amended RCW 36.70A.070, which clarified the
legislature’ s continuing intent to protect rural areas from low-density sprawl, while providing
some accommodation for infill of certain ”existing areas’ of more intense development in the
rural area. That infill is to be “minimized” and “contained” within a “logical outer
boundary.” With such limitations and conditions, more intense rural development in areas
where more intense development already exists could constitute permissible compact rural
development. Without such limitations and conditions, more intense rural development
would constitute an impermissible pattern of urban growth in the rural area. Citizens for
Good Governance, 1000 Friends of Washington and City of Walla Walla, v. Walla Walla
County, EWGMHB 01-1-0015¢ & 01-1-0014cz, Fina Decisions and Order (May 1, 2002).

e The GMA, as amended, still prohibits urban growth in the rural area. See RCW
36.70A.070(5)(d)(ii), (iii), (iv), and RCW 36.70A.110(1). Areas of more intensive rura
development are not “mini-UGAS’ or arural substitute for a UGA and they are subject to the
limitations of RCW 36.70A.070(5)(d)(iv). The County must minimize and contain existing
areas or uses of more intensive rural development. RCW 36.70A.070(5)(d)(iv). The Act
states that, even the “innovative techniques’ for rural development must not allow urban
growth. RCW 36.70A.070(5)(b). However, a pattern of more intensive rural development, as
limited by the provisions of RCW 36.70A.070(5)(d), does not constitute urban growth in the
rural area. RCW 36.70A.030(17). Therefore, unless the RAID designation, as presently
configured, satisfies the provisions of RCW 36.70A.070(5)(d), it does not comply with the
requirements of the Act. RCW 36.70A.070(5)(d)(iii). Citizens for Good Governance, 1000
Friends of Washington and City of Walla Walla, v. Walla Walla County, EWGMHB 01-1-
0015c & 01-1-0014cz, Fina Decisions and Order (May 1, 2002).

e While the Board recognizes that RCW 36.70A.070(5) provides that “some accommodation
may be made for infill of certain ‘existing areas’ of more intense development in the rural
area, that infill is to be ‘minimized” and ‘contained’” within a ‘logical outer boundary.””
Bremerton CPSGMHB Case No. 95-3-0039c (coordinated with Case No. 97-3-0024c),
Finding of Noncompliance, a 24. Citizens for Good Governance, 1000 Friends of
Washington and City of Walla Walla, v. Walla Walla County, EWGMHB 01-1-0015¢c &
01-1-0014cz, Final Decisions and Order (May 1, 2002).

e The County argued that its decision to establish RAIDs is justified by its consideration of
local circumstances, as permitted by RCW 36.70A.070(5)(a). This provision allows counties,
in developing the rural element of the plan, to consider local circumstances “in establishing
patterns of rural densities and uses.” However the County provides no written record of the
local circumstances identified. The quote referred to by the County in their brief, speaks of
the Blalock area being characterized by land uses which include small-scale farms, single-
family homes, limited commercial uses and open space. Very little more is found that might
relate to the creation of the boundaries of the RAID and what is included therein. The County
has failed to properly limit the area of the RAID. Citizens for Good Governance, 1000
Friends of Washington and City of Walla Walla, v. Walla Walla County, EWGMHB 01-1-
0015c & 01-1-0014cz, Final Decisions and Order (May 1, 2002).
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e |f the County used local circumstances to guide them in the development of the rura
element, there must be “a written record explaining how the rural element harmonizes the
planning goals in RCW 36.70A.020 and meets the requirements of [the GMA].” RCW
36.70A.070(5)(a). The County has made no attempt to explain in writing how the rural
element harmonizes the planning goals. Absent the Act’s mandated written explanation, the
County has not complied with RCW 36.70A.070(5)(a). Citizens for Good Governance, 1000
Friends of Washington and City of Walla Walla, v. Walla Walla County, EWGMHB 01-1-
0015c & 01-1-0014cz, Fina Decisions and Order (May 1, 2002).

o Further the County failed to give this Board any clear statement of the area existing at the
time Walla Walla County opted into the GMA, October 30,1990. It is this date that is to be
used to limit the boundaries of a RAID. The Findings of Fact adopted by the County contain
no analysis of areas existing in the Blalock region by actual lot sizes due to common
ownership of adjacent platted parcels and are devoid of findings regarding uses as of October
30, 1990, relying instead solely upon historic platting and current uses to justify its “rural
transition” region. Citizens for Good Governance, 1000 Friends of Washington and City of
Walla Walla, v. Walla Walla County, EWGMHB 01-1-0015¢c & 01-1-0014cz, Findl
Decisions and Order (May 1, 2002).

» The Blalock area now allows lots as small as %2 acre. This is urban density requiring urban
services. The RAIDs were not to be rura UGAs. Citizens for Good Governance, 1000
Friends of Washington and City of Walla Walla, v. Walla Walla County, EWGMHB 01-1-
0015c & 01-1-0014cz, Fina Decisions and Order (May 1, 2002).

e Inaddition to the County’s failure to follow the steps found in the GMA for the designation
of Rural Areas of More Intensive Development (RAID), the Board finds that the County
erred due to the RAID’ s proximity to the City of WallaWalla. The Blalock areais up against
the UGAs of both the City of Walla Walla and College Place. The 1997 Legidative
amendment alowing RAIDS was clearly done to let the county do something with
unincorporated concentrations of urban-like growth apart from existing cities. However,
RCW 36.70A.110(3) provides that Urban Growth Areas should be first located in areas
already characterized by urban growth that have adequate existing public facilities and
service capacities to serve such development. Second, UGASs should include areas already
characterized by urban growth that will be served adequately by a combination of both
existing public facilities and services and any additional needed public facilities and services
that are provided by either public or private sources. Here, Walla Walla County did not
include the Blaock Orchards area within the City of Walla Wala's UGA. Instead, the
County chose to place Blalock Orchard in a RAID up against the City of Walla Walla's
UGA. Citizens for Good Governance, 1000 Friends of Washington and City of Walla Walla,
v. Walla Walla County, EWGMHB 01-1-0015¢c & 01-1-0014cz, Final Decisions and Order
(May 1, 2002).

e Because the County has not followed the GMA requirements for a RAID, has not devel oped
a written record explaining how the rural element harmonizes the planning goas in the
GMA, has not adequately shown this Board data in the record of how the 1990 boundaries of
the developed area were determined and have located this RAID virtually up against the
City’s UGA, the Board is compelled to find the Rural Transition zone out of compliance.
Citizens for Good Governance, 1000 Friends of Washington and City of Walla Walla, v.
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Walla Walla County, EVGMHB 01-1-0015¢c & 01-1-0014cz, Final Decisions and Order
(May 1, 2002).

e The Board finds that the Blalock Orchards Rura Transition zone as presently configured,
constitutes an impermissible pattern of urban growth in a rural area. The Board determines
this designation does not satisfy the exception to the prohibition of urban growth in rural
areas provided by RCW 36.70A.070(5)(d). In addition, the County has failed to explain in
writing how the Rural Transition zone harmonizes the planning goals of the GMA as
required by RCW 36.70A.070(5)(a). Citizens for Good Governance, 1000 Friends of
Washington and City of Walla Walla, v. Walla Walla County, EWGMHB 01-1-0015¢c & 01-
1-0014cz, Final Decisions and Order (May 1, 2002).

e Development regulations must implement the comprehensive plan. The Ferry County
Comprehensive Plan (FCCP) clearly provides for rural areas of more intense development, as
authorized, and limited, by the cited statutes. While the CP authorizes such land uses,
limiting or regulating those uses is properly left to the development regulations. The absence
of those regulations in Ordinance 2001-09 is clearly an error. The County has failed to act by
not adopting such regulations that would properly implement these policies of the
Comprehensive Plan. Concerned Friends of Ferry County and David L. Robinson v. Ferry
County, EWGMHB, 01-1-0019, Final Decision and Order, (June 14, 2002).

e |f the language was chosen before the statute was changed and we must look at what the
parties meant at the time the language was drafted. However, the language found in Grant
County’s CPP 2B is different and speaks of “urban densities’. The Committee adopting the
CPPs has stated this prohibition two different ways. One way might be technicaly
challenged and said to not prohibit RAIDs, but not so with 2B. It was clear the Countywide
Planning Policies intended to prohibit urban densities outside urban growth areas and the
later amendment of the GMA does not change this conclusion. 99-1-0019; James A.
Whitaker v. Grant County; Order on Respondent's Motion For Reconsideration; (Aug. 7,
2000); 99-1-0016; City of Moses Lake v. Grant County; Order on Respondent's Motion For
Reconsideration; (Aug. 7, 2000)

e InaMay 23 2000 FDO the Board found the County RAIDs are out of compliance with the
GMA because they violate the CPPs. Thisremainstrue. The County also was found to not
have developed “a written record explaining how the rural element harmonizes the planning
goals in RCW 36.70A.020 and meets the requirements of this chapter.” RCW
36.70A.070(5)(a). This still needs to be done. The written “Policy Plan” pointed to by the
County does define the planning concepts and principles embodied in the Plan, but it was not
what the GMA was seeking in this case. The requirement for a written record was added at
the same time the option for RAIDs were given to the County. The Board finds the
L egislature was seeking a written statement of how the Raids harmonize with the goals of the
GMA. The County has not done this. 99-1-0019; James A. Whitaker v. Grant County; Order
on Respondent's Motion For Reconsideration; (Aug. 7, 2000); 99-1-0016; City of Moses
Lake v. Grant County; Order on Respondent's Motion For Reconsideration;(Aug. 7,
2000).(Upheld, Thurston Co. #00-2-01622-8).

e While still recognizing rural areas are to be very different from urban areas, the legislature

allowed reasonable and necessary exceptions and flexibility for compact rural development
with their legidative action in 1997, amending RCW 36.70A.070(5), adding a new
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subsection allowing RAIDs Rural Areas of More Intensive Development. The statute now
explicitly clarifies the legislature's continuing intent to protect rural areas from low-density
sprawl, while providing some accommodation for infill of certain "existing areas’ of more
intense development in the rural area. That infill is to be “minimized” and “contained”
within a “logical outer boundary.” With such limitations and conditions, more intense rural
development in areas where more intense development already exists could constitute
permissible compact rural development. Without such limitations and conditions more
intense rural development would constitute an impermissible pattern of urban growth in the
rural area. 99-1-0019; James A. Whitaker v. Grant County; Final Decision and Order; (May
19, 2000). 99-1-0016: City of Moses Lake v. Grant County; Order on Respondent's Motion
For Reconsideration; (Aug. 7, 2000).

e The GMA, as amended, still prohibits urban growth in the rural area. See RCW
36.70A.070(5)(d)(ii), (d)(iii), (d)(iv), and .110(1). Areas of more intensive rural devel opment
are not “mini-UGAS” or arural substitute for UGA and they are subject to the limitations of
RCW 36.70A.070(5)(d)(iv). The County must minimize and contain existing areas or uses of
more intensive rural development. RCW 36.70A.070(5)(d)(iv). The Act states that even the
“innovative techniques’ for rural development must not alow urban growth. RCW
36.70A.070(5)(b). However, a pattern of more intensive rural development, as limited by the
provisions of RCW 36.70A.070(5)(d), does not constitute urban growth in the rural area. [3]
RCW 36.70A.030(17). Therefore, unless the RAID designation, as presently configured,
satisfies the provisions of RCW 36.70A.070(5)(d), it does not comply with the requirements
of the Act. 99-1-0019: James A. Whitaker v. Grant County; Final Decision and Order; (May
19, 2000). 99-1-0016; City of Moses Lake v. Grant County; Order on Respondent's Motion
For Reconsideration; (Aug. 7, 2000).

RCW 36.70A.070(5)(d)(ii) applies to development that does “not include new residential
development.” The RAID designation clearly does not preclude new residential development
(indeed, it permits it as a matter of right); thus, (5)(d)(ii) cannot be invoked by the County
here — it does not apply. 99-1-0019; James A. Whitaker v. Grant County; Final Decision and
Order; (May 19, 2000); 99-1-0016: City of Moses Lake v. Grant County; Order on
Respondent's Motion For Reconsideration; (Aug. 7, 2000)

e RAIDs are justified by its consideration of local circumstances, as permitted by RCW
36.70A.070(5)(a). This provision alows counties, in developing the rural element of the
plan, to consider local circumstances “in establishing patterns of rural densities and uses.”
When considering local circumstances, there must be “a written record explaining how the
rural element harmonizes the planning goalsin RCW 36.70A.020 and meets the requirements
of [the GMA].” RCW 36.70A.070(5)(a). 99-1-0019; James A. Whitaker v. Grant County;
Final Decision and Order; (May 19, 2000); 99-1-0016: City of Moses Lake v. Grant County;
Order on Respondent's Motion For Reconsideration; (Aug. 7, 2000).

e Thefact that the GMA was amended, thus allowing the designation of RAIDs by the County
does not change the mandatory nature of the CPPs. The County did not have to create the
RAIDs. They were allowed to do so. If they wished to do so, the County had the option of
requesting a change in the CPPs. Thiswould give the local jurisdictions input, coordinate the
plans as required by the GMA and make the change if desirable. This was not done. The
Raids are contrary to directives of the County’s CPPs. 99-1-0019: James A. Whitaker v.
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Grant County; Final Decision and Order; (May 19, 2000); 99-1-0016: City of Moses Lake v.
Grant County; Order on Respondent’'s Motion For Reconsideration;(Aug. 7, 2000).

RCW 36.70A.070(5)(d) does not prohibit the development of undeveloped lands within
RADSs, under certain conditions. We find that the conditions established in the Curlew Lake
Sub-Area Plan fall within the limits found in RCW 36.70A(5)(d)(iv). 95-1-0010
Woodmansee and Concerned Friends of Ferry Co. v. Ferry County; Order on Remand
(October 24, 2000).

RURAL CENTERS

e A county’s decision to allow, “designated rural service centers’ is restrained by the same
prohibition against urban growth outside the urban growth areas. New residential
development in these centers must be limited to rural densities and non-residential growth
must be limited to uses dependent by their very nature on a rural location and functionally
and visually compatible with the surrounding rural/resource land character. Wenatchee
Valley Mall Partnership, et al. v. Douglas County, EWGMHB 96-1-0009, Final Decision and
Order (Dec. 10, 1996).

e Commercia uses within a Rural Service Area are restricted to those uses dependent upon a
rural areaor to serve the needs of the residents of the rural area. Woodmanseg, et al. v. Ferry
County, EWGMHB 95-1-0010, Order on Compliance (Apr. 16, 1997).

RURAL DENSITIES

e The GMA speaks of “a variety of rural densities’. RCW 36.70A.070(5)(b). However, the
density must still be rural, not urban. With one narrow exception, this Board has consistently
found that anything under 5-acre lots is urban. Clearly 2.5-acre lots are the clearest vehicle of
sprawl. Scattering these small lots around cities would continue what the GMA is trying to
stop. Services cannot be easily provided; each will have their own well, septic tank and other
limited infrastructure. This size lot is one of the most difficult to bring into a city if annexed.
City of Moses Lake v. Grant County, EWGMHB, 99-1-0016, Order on Remand, (April 17,
2002).

e Achenv. Clark County, supra, cited by the County, does not require the Board to approve the
2.5-acre lot in rural areas. In that case the Superior court did direct the Board to give
deference to the County, especially with rural density. However, the Board decision was not
reversed as to a sSimilar size lot or did it give direction to accept a 2.5-acre lot size. What it
did was tell the Board to give deference as the new legislation asked, and do so in that case.
This Board does give great deference to the County decisions so long as they are in
compliance with the GMA. The discretion given to the County is very broad, but must fall
within the sideboards of the GMA. This density is outside those sideboards. City of Moses
Lake v. Grant County, EWGMHB, 99-1-0016, Order on Remand, (April 17, 2002).

e We disagree with the statement made by the County that “the GMA gives the County, ... the
authority to determine appropriate lot sizes and uses in rural areas,” if that statement means
that the County believes there is no role for the GMA in that decision. The GMA does limit
the amount of previously unbridled discretion of local governments to “determine
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appropriate lot sizes and uses in rural areas.” This is because of RCW 36.70A.060, .070,
170, and .020(8). City of Moses Lake v. Grant County, EWGMHB, 99-1-0016, Order on
Remand, (April 17, 2002).

RURAL ELEMENT

*

While the Act does allow for avariety of densitiesin rural areas, the densities must preserve
the rural character of the area. The Board notes that the approval process allows lots as
narrow as 200 feet. Houses on multiple adjacent lots only 200 feet wide is urban and will not
preserve the rural character of the area. Citizens for Good Governance, 1000 Friends of
Washington and City of Walla Walla, v. Walla Walla County, EWGMHB 01-1-0015¢ & 01-
1-0014cz, Final Decisions and Order (May 1, 2002).

Respondent argues the provisions allowed in the Rural Floating zone were to balance the
goals of GMA, reduce sprawl, and to protect private property rights. The Board applauds the
County’s actions to change the existing 10-acre minimum lot size to 20 acres, but feel the
allowance of a 2-3 acre “overlay” zone is inconsistent with that change. The Board also finds
it does not protect the property rights of either existing residents or vacant property ownersin
the area. Such small, narrow lots will degrade the rural character, reducing the appeal of the
area as a place to live, to the detriment of present and prospective residents. Citizens for
Good Governance, 1000 Friends of Washington and City of Walla Walla, v. Walla Walla
County, EWGMHB 01-1-0015c & 01-1-0014cz, Final Decisions and Order (May 1, 2002).

Having said this, the Board acknowledges the work of the residents in this zone to protect
both the rural character of the area, and legitimate property rights, including potential for
further development. However, more work needs to be done. The Board recognizes the
possibility of unique circumstances in this zone, and the potential to increase protection of
critical areas. While not drawing a “bright line” test of a minimum 5-acre lot size for this
rural area, any criteria applied must ensure protection of critical areas and the rural character
of the area. While not addressing minimum lot sizes here, The Board finds that minimum lot
widths of 200 feet are not in keeping with a desirable rura character. Citizens for Good
Governance, 1000 Friends of Washington and City of Walla Walla, v. Walla Walla County,
EWGMHB 01-1-0015c¢ & 01-1-0014cz, Final Decisions and Order (May 1, 2002).

The effect of the County’s action here would be to continue the existing zoning at urban
density in the face of statutory direction to prohibit urban growth in the Rural Element. The
continuation of urban densities creates an impermissible pattern of urban growth in the rural
area. Lot density, in conflict with the overall 5-acre zoning, will have a substantial impact on
the density of this rural area. 1000 Friends of Washington and City of Walla Walla, v. Walla
Walla County, EWGMHB 01-1-0015¢c & 01-1-0014cz, Final Decisions and Order (May 1,
2002).

The fact that such zoning existed prior to the adoption of the Plan is no excuse to continue it.
The size of many preexisting platted lots is not at rural density. Where possible, the County
must change what has been happening before if it violates the GMA. We addressed a similar
issue in City of Moses Lake v. Grant County, Case No. 99-01-0016, Final Decision and
Order, May 23, 2000. 1000 Friends of Washington and City of Walla Walla, v. Walla Walla
County, EWGMHB 01-1-0015c & 01-1-0014cz, Final Decisions and Order (May 1, 2002).

EWGMHB DIGEST OF DECISIONS 116 2"° EDITION REVISED 2002



e Allowing previous lot sizes to exist on vacant land just because that is what they are now
platted for, ignores what the GMA is trying to do. Anything below 5-acre lot size is out of
compliance for the remaining undeveloped lands in this rural area. 1000 Friends of
Washington and City of Walla Walla, v. Walla Walla County, EWGMHB 01-1-0015c & 01-
1-0014cz, Final Decisions and Order (May 1, 2002).

e The Growth Management Act specifically differentiates between agricultural resource lands
and rural lands. County residents who desire arural lifestyle should have the opportunity to
purchase rural home sites in rural areas that do not have long-term commercial value as
agricultural land. Save Our Butte Save Our Basin Society, et al. v. Chelan County,
EWGMHB 94-1-0015, Final Decision and Order (Aug. 8, 1994).

e A county's decision to alow “designated rural service centers’ is restrained by the same
prohibition against urban growth outside the urban growth areas. New residentia
development in these centers must be limited to rural densities and non-residential growth
must be limited to uses dependent by their very nature on a rural location and functionally
and visually compatible with the surrounding rural/resource land character. \Wenatchee
Valley Mall Partnership, et al. v. Douglas County, EWGMHB 96-1-0009, Fina Decision and
Order (Dec. 10, 1996).

e The GMA, as amended, still prohibits urban growth in the rural area. See RCW
36.70A.070(5)(d)(ii), (d)(iii), (d)(iv), and .110(1). Areas of more intensive rural development
are not “mini-UGAS’ or arura substitute for UGA and they are subject to the limitations of
RCW 36.70A.070(5)(d)(iv). The County must minimize and contain existing areas or uses of
more intensive rural development. RCW 36.70A.070(5)(d)(iv). The Act states that even the
“innovative techniques’ for rural development must not allow urban growth. RCW
36.70A.070(5)(b). However, a pattern of more intensive rural development, as limited by the
provisions of RCW 36.70A.070(5)(d), does not constitute urban growth in the rural area. [3]
RCW 36.70A.030(17). Therefore, unless the RAID designation, as presently configured,
satisfies the provisions of RCW 36.70A.070(5)(d), it does not comply with the requirements
of the Act. 99-1-0019; James A. Whitaker v. Grant County; Final Decision and Order; (May
19, 2000); 99-1-0016: City of Moses Lake v. Grant County; Order on Respondent's Motion
For Reconsideration;(Aug.7, 2000).

e While still recognizing rural areas are to be very different from urban areas, the legislature
allowed reasonable and necessary exceptions and flexibility for compact rural development
with their legidative action in 1997, amending RCW 36.70A.070(5), adding a new
subsection alowing RAIDs, Rural Areas of More Intensive Development. The statute now
explicitly clarifies the legislature' s continuing intent to protect rural areas from low-density
sprawl, while providing some accommodation for infill of certain ”existing areas’ of more
intense development in the rural area. That infill is to be “minimized” and “contained”
within a “logical outer boundary.” With such limitations and conditions, more intense rural
development in areas where more intense development already exists could constitute
permissible compact rural development. Without such limitations and conditions more
intense rural development would constitute an impermissible pattern of urban growth in the
rural area. 99-1-0019; James A. Whitaker v. Grant County; Final Decision and Order; (May
19, 2000); 99-1-0016: City of Moses Lake v. Grant County; Order on Respondent's Motion
For Reconsideration; (Aug. 7, 2000).
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RCW 36.70A.070(5)(d)(iii)) contemplates the rural industrial uses permitted (but not
required) by the County. However, the application of (5)(d)(iii) islimited by that paragraph’s
reiteration of the Act’s prohibition of low-density sprawl and by (5)(d)(iv)’s requirements to
minimize and contain any existing areas or uses of more intensive rural development. While
the Board recognizes that (d)(iv) provides that “some accommodation may be made for infill
of certain ‘existing areas’ of more intense development in the rura area, that infill is to be
‘minimized” and ‘contained” within a ‘logical outer boundary.”” Bremerton CPSGMHB
Case No. 95-3-0039c (coordinated with Case No. 97-3-0024c), Finding of Noncompliance, at
24. . 99-1-0019: James A. Whitaker v. Grant County; Final Decision and Order; (May 19,
2000); 99-1-0016; City of Moses Lake v. Grant County; Order on Respondent's Motion For
Reconsideration; (Aug. 7, 2000).

SEQUENCING

The Petitioners are asking that the Board find that the County is not properly sequencing the
planning under the GMA. The examples given by Larson Beach are accurate and
demonstrate why the GMA establishes a sequence for the adoption of Public Participation,
Interim Urban Growth Areas, Resource Lands designation, Critical area Ordinances, etc.
When these steps are not followed it becomes difficult if not impossible to protect what is
required to be protected, plan for what is required to be planned for, or prohibit what is
required to be prohibited. . 01-1-0002c: Loon Lake Property Owners Association, et al v.
Stevens County; Amended Final Decision and Order (October 26, 2001).

The failure of the County to properly sequence planning under the GMA requires the Board
to look at Titles4 and 5 more critically. While much of these titles might not otherwise be
out of compliance, their passage without the designation and conservation of Resource Lands
and the planning found in a Comprehensive plan, forces us to again find these titles out of
compliance. These titlesinterfere with the Goals of the GMA more than isfirst realized. The
State L egislature specifically directs the County to designate and conserve Resource Lands
and Critical Areas prior to the other required actions. (RCW 36.70A.060 and .170). The
Short and Long Plat_ Ordinances of the County allow subdivisions, large and small,
throughout the rural areas, including areas that one would expect to find Resource lands and
Critical areas. The out of sequence adoption of these regulations cause areal frustration of
the goals of the GMA. . 01-1-0002c: Loon Lake Property Owners Association, et al v.
Stevens County; Amended Final Decision and Order (October 26, 2001).

RCW 36.70A.060 requires Stevens County to first “adopt development regulations on or
before September 1, 1991, to assure the conservation of agricultural, forest, and mineral
resource lands designated under RCW 36.70A.170.” That section of the GMA goes on to
require the County to place anoticein al plats or permits that allow activity within 500 feet
of resource lands that such resource lands are there and that certain activities may occur
which may not be compatible with residential development. This notice makes sense only if
the resource lands are designated. . 01-1-0002c: Loon Lake Property Owners Association,
et a v. Stevens County; Amended Final Decision and Order (October 26, 2001).
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SERVICE

WAC 242-02-230(1) requires a copy of the Petition be served promptly upon Respondent,
and as Respondent was a county in this matter, the county auditor shall be served. 00-1-
0008: David M. Abercrombie v. Chelan County; Order on Dispositive Motion; (Jun.16,
2000).

Pursuant to WAC 242-02-230(2), this Board may dismiss this case for failure to substantially
comply with 8§(1) of this WAC. It is a proper exercise of the discretion granted this Board
when ruling upon dispositive motions to make determinations as to the credibility and weight
to be given the evidence presented. 00-1-0008: David M. Abercrombie v. Chelan County;
Order on Dispositive Motion; (Jun.16, 2000).

SHORELINES

The goals and policies of a shoreline master program for a county or city approved under
chapter 90.58 RCW *“shall be considered a part of the county or city’s development
regulations.” The same statute provides that the shoreline master program shall be adopted
pursuant to the procedures of chapter 90.58 RCW, rather than the procedures set forth in the
GMA. The County’s Shoreline Master Program was already an element of the CP as
provided by law. Its amendment will be pursuant to 90.58 RCW. 99-1-0016: City of Moses
Lake v. Grant County; Order on Petitioner's Motion for Reconsideration; (Aug. 16, 2000).

SHORELINES MASTER PROGRAM (SMP)

The Comprehensive Plan is a policy document, to be implemented by development
regulations. The County’s actions under review here are the development regulations,
Ordinance No. 2001-09. That Ordinance incorporates the preeGMA SMP. The County’s
Ordinance now brings their SMP before the Board for review because the SMP is the method
adopted by the County to implement that portion of the CP. The Board will review the
County’s SMP to determine whether the provisions therein adequately implement the
Comprehensive Plan and protect or regulate as therein provided. The Board does not review
the SMP itself as to its validity, but rather its use to comply with the GMA. Concerned
Friends of Ferry County and David L. Robinson v. Ferry County, EWGMHB, 01-1-0019,
Final Decision and Order, (June 14, 2002).

Presumably, the County offered no argument defending buffers in the existing SMP because
they plan to adopt a new SMP, including best available science. However, we must rule on
the adequacy of the existing protections using the SMP. It is clear the existing SMP does not
adequately protect shorelines and their associated on-shore and offshore habitat as required
by RCW 36.70A.172 and RCW 36.70A.060. Concerned Friends of Ferry County and David
L. Robinson v. Ferry County, EWGMHB, 01-1-0019, Final Decision and Order, (June 14,
2002).
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“SHow YOUR WORK”

This Board has consistently required the Counties to show their work, especialy in cases
such as this. Here the parties did not agree upon the boundaries of the City of Spokane UGA.
This, together with its last minute changes, emphasi zes the need for “showing the work”. The
Board has a difficult time resolving such issues where there is little or no record or a record
insufficient to determine what happened. However, because the County has been found out
of compliance in previous issues, it is not necessary to reach this issue. The Board expects
the County to show its work at the future compliance hearing held to determine if they have
brought themselves into compliance. City of Spokane v. Spokane County and City of Airway
Heights, EWGMHB, 02-1-0001, Final Decision and Order, (July 3, 2002).

The County failed to consider, analyze and properly apply the minimum guidelines and plan
criteria to the SRP site. Specifically, the Board finds that the County’s criterion was not
properly applied in denying the designation of the SRP site as mineral resource land. The
County has not “shown its work” regarding application of the criteria to the SRP site or to
other nearby sites which did receive designation as minera resource lands. Spokane Rock
Products, Inc. v. Sookane County, EWGMHB, 02-1-0003, Final Decision and Order, (July
19, 2002).

Because Board decisions must be based on the record, it is helpful to both the boards and the
citizens if local governments show their work and indicate the parts of the record upon which
they have relied. The concept of “showing your work,” is neither complex, nor burdensome.
It involves a reasoned discussion of the issue in question, the selection of a choice that meets
the minimum requirements established by the Growth Management Act, and is supported by
the record. It need not require the use of consultants and outside experts, the local people
and their government officials know their area. Save Our Butte Save Our Basin Society, et
al. v. Chelan County, EWGMHB 94-1-0015, Compliance Hearing Order (Jan. 30, 1995).

The Board has consistently recognized that the planning goals may be at some point
inconsistent. It has also found, in aimost all cases, that potential inconsistencies may be
successfully reconciled. Counties and cities have a duty to attempt to harmonize the goals.
They must consider and show their work where they cannot. It is one thing to suggest that
achieving the housing goal conflicts with the goal of reducing sprawl, it is quite another to
show that these goals cannot both be achieved. Where ajurisdiction holds that one planning
goal should be sacrificed at the expense of another, the record must show the decision
making process. City of Ellensburg, et al. v. Kittitas County, EWGMHB 95-1-0009, Find
Decision and Order (May 7, 1996).

If a jurisdiction is unable to harmonize the planning goals, the record must show that the
decision makers engaged in a valid process and considered the matter. This is the “show
your work” standard. City of Ellensburg, et al. v. Kittitas County, EIWGMHB 95-1-0009,
Final Decision and Order (May 7, 1996).

The GMA does not specify the manner by which a county should show its work. The
Board' s decisions have required counties to “show their work,” but do not provide a uniform
method for such a showing. Wenatchee Valley Mall Partnership, et al. v. Douglas County,
EWGMHB 96-1-0009, Fina Decision and Order (Dec. 10, 1996).
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SPRAWL

It is imperative that counties base their IUGAs on OFM’s twenty-year population projection,
collect data and conduct analysis of that data to include sufficient areas and densities for that
twenty-year period (including deductions for applicable lands designated as critical areas or
natural resource lands, and open spaces and greenbelts), define urban and rural uses and
development intensity in clear and unambiguous numeric terms, and specify the methods and
assumptions used to support their IUGA designation. In essence, counties must “show their
work” so that anyone reviewing a UGASs ordinance can ascertain precisely how they
developed the regulations adopted. Knapp, et al. v. Spokane County, EWGMHB 97-1-0015c,
Final Decision and Order (Dec. 24, 1997).

Loca circumstances, traditions and identity will result in unigue choices and solutions by
each County and each City within it. Jurisdictions have broad discretion to make IUGA
policy decisions. While such policy choices may be included in the sizing or configuration
of the IUGA, they must be made in a measurable way and with sufficient documentation as
to the rationale. Kenneth and Sandra Knapp et. al., v. Sookane County, (Spokane County),
EWGMHB Case No. 97-1-0015c, Order on Fourth Compliance Hearing, (8-23-99).

The County and City of Marcus has provided this Board with an adequate record of the
process of sizing the Marcus [UGA. Whilethe IUGA islarge, it includes extensive areas
unavailable for building or areas designated as open spaces and greenbelts. The County is
entitled by law to a strong presumption of validity and we believe the Intervenor has not
overcome this presumption. 99-1-0001c: Saundra Wilmaand Alan C. Wilma, et a v.
Stevens County; Order On Second Compliance Hearing; (Mar. 14, 2001)

The GMA speaks of “a variety of rural densities’. RCW 36.70A.070(5)(b). However, the
density must still be rural, not urban. With one narrow exception, this Board has consistently
found that anything under 5-acre lots is urban. Clearly 2.5-acre lots are the clearest vehicle of
sprawl. Scattering these small lots around cities would continue what the GMA is trying to
stop. Services cannot be easily provided; each will have their own well, septic tank and other
limited infrastructure. This size lot is one of the most difficult to bring into a city if annexed.
City of Moses Lake v. Grant County, EWGMHB, 99-1-0016, Order on Remand, (April 17,
2002).

STANDARD OF REVIEW

The Washington State Legislature granted the Growth Management Hearings Boards
jurisdiction to hear matters relating to RCW 43.21 (SEPA) as it relates to plans, development
regulations or amendments adopted under the GMA. The Board recognizes that the
Petitioners actively participated in the joint hearing process where the EIS and the
Comprehensive Plan was discussed. This together with the careful reading of WAC 197-11-
545(2) in full and our liberal examination of standing, we find that the Petitioners have
standing to challenge the adequacy of the EIS herein. Citizens for Good Governance, 1000
Friends of Washington and City of Walla Walla, v. Walla Walla County, EWGMHB 01-1-
0015c & 01-1-0014cz, Final Decisions and Order (May 1, 2002).
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e The EIS performed was adequate for a non-project EIS. The Board finds the law does not
require the examination of each and every potential option. The contents of the EIS on non-
project proposals are described in WAC 197-11-442. That code provision declares that the
County “shall have more flexibility in preparing EISs on non-project proposals, because
there is normally less detailed information available on their environmental impacts and on
any subseguent project proposals. The EIS may be combined with other planning documents
...n WAC 197-11-442(1). Citizens for Good Governance, 1000 Friends of Washington and
City of Walla Walla, v. Walla Walla County, EWGMHB 01-1-0015¢c & 01-1-0014cz, Final
Decisions and Order (May 1, 2002).

s The County has flexibility in preparing the non-project EIS for the Comprehensive Plan.
WAC 197-11-443(2) provides that a*“non-project proposal may be approved based on an EIS
assessing its broad impacts. When a project is then proposed consistent with the approved
non-project action, the EIS on such a project shall focus on the impacts and aternatives
including mitigation measures specific to the subsequent project and not analyzed in the non-
project EIS. The scope shal be limited accordingly . . ..” Citizens for Good Governance,
1000 Friends of Washington and City of Walla Walla, v. Walla Walla County, EWGMHB
01-1-0015c & 01-1-0014cz, Final Decisions and Order (May 1, 2002).

e The County further argues that the challenged amendments were within the range of
alternatives considered in the environmental impact statement (EIS) prepared pursuant to the
State Environmental Policy Act (SEPA) and simultaneous with the development of the
Comprehensive Plan. Therefore the County was not required to provide additional
opportunities for public comment pursuant to RCW 36.70A.035(2)(b)(i).

e Again, this Board cannot agree with the County. The alternatives were discussed only
generaly in the environmental impact statement and do not approach the specificity required
that would have alerted interested members of the public that the challenged amendments
would be considered and adopted with the Comprehensive Plan. We therefore find that the
72 amendments were not within the range of alternative addressed in the environmental
impact statement. 1000 Friends of Washington and Neighborhood Alliance of Spokane, v.
Sookane County, EWGMHB 01-1-0018, Final Decision and Order, (June 4, 2002).

e The Respondents' first motion seeks the dismissal of Petitioners Issue No. 4 on the grounds
that the issue had been decided in Case No. 01-1-0015c and 01-1-0014cz. In those cases, the
Board ruled the County had complied with SEPA regulations as they applied to the
Comprehensive Plan. Respondent now argues that because devel opment regulations must be
consistent with the comprehensive plan, and must implement the comprehensive plan, by
extension, the development regulations therefore would also comply with SEPA. Petitioners
argue that the actions under consideration are different and there are undecided material facts
to be determined and the dispositive motion cannot be granted. The Board denies
Respondent’s motion, and will hear arguments on SEPA compliance at the Hearing on the
Merits. City of Walla Walla, Citizens for Good Governance and 1000 Friends of
Washington, v. Walla Walla County, EWGMHB, 02-2-0012c, Second Motion Order, (August
27, 2002).

e The use of previoudly prepared documents in this process was appropriate and not a violation

of the GMA or SEPA. The shortened process was to avoid duplication and was designed for
atime such as this where most of the work had already been done. Saundra Wilma and Alan
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STANDING

D. Wilma, v. City of Colville, EWGMHB, 02-1-0007, Final Decision and Order, (September
4, 2002).

The City does not contend that it considered alternatives asis required. This GMA action was
to change the zoning of the subject parcel of land to Commercial. It is not project specific
and is site specific. The range of aternatives is restricted. The major aternative was no
action. Detailed options that deal with the specific project of Wal-Mart are being dealt with at
the permitting stage. Saundra Wilma and Alan D. Wilma, v. City of Colville, EWGMHB, 02-
1-0007, Fina Decision and Order, (September 4, 2002).

The Board has recognized, in this case, that conditions unique to Ferry County must be
reflected in our standard of review. Ferry County, while having a land area approximately
the same size as King County or Whitman County, has alocal property tax base of only 0.2%
of King County and 21% of Whitman County. Ferry County’s entire road department budget
is less than $250,000. Clearly, Ferry County is constrained by financial circumstances in
how it can reasonably respond to the GMA. The Board views our responsibility under the
GMA to recognize local circumstances in our decisions. Counties not similarly constrained
should not expect the same latitude given to Ferry County. Woodmansee, et al. v. Ferry
County, EWGMHB 95-1-0010, Second Order on Compliance (Aug. 22, 1997).

Here, Petitioner argues the County is offering a “hyper-technical rationale that a petition
must contain specific, canonical language to establish standing”. They also note the Index of
the Record includes Exhibit Two “comments submitted by Concerned Friends of Ferry
County”, clearly indicating participation, not just appearance at a hearing.

While pro-se litigants must adhere to the same set of rules as attorneys, we find that
Petitioners have adequately established their standing. To rule otherwise would require this
Board to ignore the record and the petition as awhole. The Board recognizes the spirit of the
GMA is to encourage citizens to participate, not limit participation through a technical
interpretation of standing requirements. A review of the record and petition clearly
establishes that the Petitioners did participate in the matters raised in their petition; the
County knew what type of standing they were claiming. Concerned Friends of Ferry County
and David Robinson v. Ferry County EWGMHB, 01-1-0019 Amended Motion Order, (April
16, 2002).

The Board notes the legal advertisement for consideration of the development regulations
establishes a deadline of November 28, 2001, for receipt of written and oral comments. At
the public hearing on that date, the Board of Commissioners extended the time for receipt of
written comments to December 7, 2001. The absence of a deadline within a separate display
advertisement does not change the officially established deadline. The Board must therefore
conclude that the letter dated December 26, 2001 was submitted after the time for comments
was closed, and cannot now be used as a basis for the Petitioners standing. Petitioners have
no basis for chalenging the substance of the draft development regulations under
consideration at the November 28, 2001, hearing. 1000 Friends of Washington v. Spokane
County, EWGMHB. 01-1-0006, Mation Order (June 7, 2002).
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e For the Petitioner to have standing, the Growth Management Act (GMA) requires oral or
written participation in the matters raised by the Petitioner herein. The reason for such
requirement is to allow the County to know the Petitioner’ s objections and be able to respond
to them if they fedl it is appropriate. It was clear to the County what the objections of the
Petitioner were and he participated actively in the hearings prior to the adoption of the CP
and CFP. For us to now find that the Petitioner did not have standing after such participation
would be a hyper technical reading of the statute. The Petitioner did participate on the
matters raised herein. Harvard View Estates, v. Sookane County, EWGMHB, 02-1-0005,
Final Decision and Order, (July 29,2002).

e RCW 36.70A.280(2) does not limit standing to parties appearing before the county’s
legidlative authority. Since the county has yet to hold a public hearing, such a narrow
construction would effectively bar the petitioner from making its claim. Loca governments
may not evade the requirements of the GMA by failing to comply with the Act’s deadlines.
North Cascades Conservation Council and Washington Environmental Council v. Chelan
County Board of Adjustment, EWGMHB 93-1-0001, Order on Dispositive Motions (May 21,
1993).

e The Board finds that Petitioner [of a County action] has standing for the following reasons:
(1) Its appearance and participation in both the City of Chelan Planning Commission hearing
and the City of Chelan City Council meeting regarding Interim Urban Growth Areas became
part of the record available to the Chelan County Board of County Commissioners, (2) the
development of Interim Urban Growth Areas is of necessity a collaborative effort between
the County and the City of Chelan in this case, and (3) Petitioner spoke with the county
planning staff, including the director of the department, regarding the matter in question on
several occasions. The cumulative effect of Petitioner’s actions is sufficient to confer
standing. The Board would not find standing if Petitioner had only met with the county
planning staff, but that is not the case. Its meetings with the staff simply add to the
cumulative weight of its acts. Save Our Butte Save Our Basin Society v. Chelan County,
EWGMHB 94-1-0001, Order on Motions (Mar. 24, 1994).

e This Board has previously ruled the Growth Management Act (GMA) standing provisions
should be interpreted broadly. Woodmansee et al. v. Ferry County EWGMHB Case No. 95-
1-0010, FDO, (5-13-96).

e In 1995, the Washington State L egislature expanded the Board's jurisdiction to include SEPA
actions taken to comply with the GMA as part of regulation reform legisation (RCW
36.70A.280). The stated purpose was to simplify regulatory compliance. Standing for
issues before this Board is under the GMA and Cascade Columbia Alliance has adequately
demonstrated standing.

The Board finds that standing under the GMA is sufficient standing to raise SEPA issues
before this Board. This decision concurs with the ruling of the Western Washington Growth
Management Hearings Board in Achen, et al. v. Clark County WWGMHB No. 95-2-0067.
Cascade Columbia Alliance, v. Kittitas County, (Cascade Columbia Alliance) EWGMHB
Case No. 98-1-0007, Order on Motions, (3-1-99).

e The Growth Management Act does not require issue specific standing. The GMA, as
interpreted by the Court of Appeals, requires only that the petitioner’s participation be
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reasonably related to the issue presented to the Board. (Wells v. Hearings Board, 100 Wn.
App. 656 (2000). The Petitioners here have given us detailed instances where they orally or
in writing participated on matters related to the issues raised by their Petition. The Board was
able to find this documentation in the record and review it. Thisis adequate for a showing of
standing under the GMA. The contention by the County that the failure to provide specific
record citation prevented the review of the evidence of standing is unacceptable. This Board
was able to adequately review that material. These Petitioners have provided sufficient
information to substantiate their standing. 01-1-0002c: Loon Lake Property Owners
Association, et a v. Stevens County; Order On Motion; (Apr. 23, 2001)

e In 1995, the Washington State L egislature expanded the Growth Management Hearings
Board's jurisdiction to include SEPA actions taken to comply with the GMA. Thereis
nothing in RCW 36.70A.280(1) that indicates alegidlative intent to treat standing
requirements for a SEPA challenge different than any other GMA standing requirement. The
Hearings Board has no authority in the GMA to engraft a different and more rigorous
standing requirement for SEPA challenges than that which is set forth in the plan language of
the statute. The cases cited by the County do not apply to the question of whether a person
with “appearance standing” may bring a SEPA challenge under the GMA. We find no reason
to change our belief that standing for all issues raised before this Board should be measured
by the requirements of the GMA, RCW 36.70A.280(2)(b). 01-1-0002; Loon Lake Property
Owners Association, et a v. Stevens County; Order On Motions; (Apr. 23, 2001).

e The County contended the document supporting standing was aletter from the Petitioner’s
attorney, not a party. The Petitioner’ s attorney is the representative of the Petitioners and
clearly stated in the letter that he was speaking for the parties. This type of representation is
so much a part of this country’ s legal system it would be difficult to believe you are not
allowing an attorney to speak for a party. This participation is cognizable for purposes of
standing if the attorney states that he or she is representing the parties in that matter. 01-1-
0002c: Loon Lake Property Owners Association, et a v. Stevens County; Order On
Motions; (Apr. 23, 2001).

e |ssue 8isan adlegation of the County’sfailure to transmit copies of the subdivision codes to
the Department of Community, Trade and Economic Development sixty days prior to
enactment of the subdivision codes. Thisisaclaim of afailure to act and does not require the
same measure of standing. The Petitioners have adequate standing. The fact the Petitioners
added comments or argument in addition to the issue is not fatal to standing. 01-1-0002c:
Loon Lake Property Owners Association, et al v. Stevens County; Order On Motions; (Apr.
23, 2001).

e RCW 36.70A.280(2)(b) providesthat: “ aperson who has participated orally or in writing
before the county or city regarding the matter on which areview is being requested; has
standing to file a Petition for Review before the Board.” The Petitioners contends they have
11 letterslisted in the Index regarding the Critical Areas Ordinance. They attached 7 of
those | etters to the memorandum opposing Stevens County’s motion to dismiss. These letters
are dated over a period of time from December 28, 1998 through February 8, 2000. The
Petitioners also point out the letters do reflect the many meetings they attended and the oral
comments given to the County. The Petitioners demonstrated they have participated orally
and in writing before the County Commissioners and should be deemed to have standing on
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Issues#3, 7, 8, 9, 10, 11 and 12. Larson Beach Neighbors and Jeanie Wagenman v. Stevens
County, EWGMHB 00-1-0016 Order on Mations, May 16, 2001.

The Petitioners contend the Growth Management Act does not require issue specific
standing. They believe the specific issue raised in their Petition need not be raised before the
County Commissioners. As the Board stated in Loon Lake Property Owners, et al. v.
Stevens County, Case No. 01-1-0002c Order on Motions dated April 23, 2001, page 4, “The
GMA does not require issue specific standing. The GMA, as interpreted by the Court of
Appeals, requires only that the Petitioner’s participation be reasonably related to the issue
presented to the Board (Wells v. Hearings Board, 100 Wn App. 656 (2000)”.

The Petitioners have given us detailed instances where they have participated through letters
to the County Commissioners on matters related to the wetland issues raised by their Petition.
They have aso asserted that they have participated orally at hearings concerning these issues.
The Petitioners have provided adequate evidence to substantiate their standing on issues 3, 5,
7, 8,9, 10, 11 and 12. . Larson Beach Neighbors and Jeanie Wagenman v. Stevens County,
EWGMHB 00-1-0016 Order on Motions, May 16, 2001.

STATE ENVIRONMENTAL PoLicy AcT (SEPA)

The Washington State Legislature granted the Growth Management Hearings Boards
jurisdiction to hear matters relating to RCW 43.21 (SEPA) as it relates to plans, development
regulations or amendments adopted under the GMA. The Board recognizes that the
Petitioners actively participated in the joint hearing process where the EIS and the
Comprehensive Plan was discussed. This together with the careful reading of WAC 197-11-
545(2) in full and our liberal examination of standing, we find that the Petitioners have
standing to challenge the adequacy of the EIS herein. Citizens for Good Governance, 1000
Friends of Washington and City of Walla Walla, v. Walla Walla County, EWGMHB 01-1-
0015c & 01-1-0014cz, Final Decisions and Order (May 1, 2002).

The EIS performed was adequate for a non-project EIS. The Board finds the law does not
require the examination of each and every potential option. The contents of the EIS on non-
project proposals are described in WAC 197-11-442. That code provision declares that the
County “shall have more flexibility in preparing EISs on non-project proposals, because
there is normally less detailed information available on their environmental impacts and on
any subsequent project proposals. The EIS may be combined with other planning documents
....m WAC 197-11-442(1). Citizens for Good Governance, 1000 Friends of Washington and
City of Walla Walla, v. Walla Walla County, EWGMHB 01-1-0015¢c & 01-1-0014cz, Final
Decisions and Order (May 1, 2002).

The County has flexibility in preparing the non-project EIS for the Comprehensive Plan.
WAC 197-11-443(2) provides that a“non-project proposal may be approved based on an EIS
assessing its broad impacts. When a project is then proposed consistent with the approved
non-project action, the EIS on such a project shall focus on the impacts and aternatives
including mitigation measures specific to the subsequent project and not analyzed in the non-
project EIS. The scope shal be limited accordingly . . ..” Citizens for Good Governance,
1000 Friends of Washington and City of Walla Walla, v. Walla Walla County, EWGMHB
01-1-0015c & 01-1-0014cz, Final Decisions and Order (May 1, 2002).
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e The County further argues that the challenged amendments were within the range of
alternatives considered in the environmental impact statement (EIS) prepared pursuant to the
State Environmental Policy Act (SEPA) and simultaneous with the development of the
Comprehensive Plan. Therefore the County was not required to provide additional
opportunities for public comment pursuant to RCW 36.70A.035(2)(b)(i).

e Again, this Board cannot agree with the County. The alternatives were discussed only
generally in the environmental impact statement and do not approach the specificity required
that would have aerted interested members of the public that the challenged amendments
would be considered and adopted with the Comprehensive Plan. We therefore find that the
72 amendments were not within the range of alternative addressed in the environmental
impact statement. 1000 Friends of Washington and Neighborhood Alliance of Spokane, v.
Sookane County, EWGMHB 01-1-0018, Final Decision and Order, (June 4, 2002).

e The Respondents’ first motion seeks the dismissal of Petitioners Issue No. 4 on the grounds
that the issue had been decided in Case No. 01-1-0015c and 01-1-0014cz. In those cases, the
Board ruled the County had complied with SEPA regulations as they applied to the
Comprehensive Plan. Respondent now argues that because devel opment regulations must be
consistent with the comprehensive plan, and must implement the comprehensive plan, by
extension, the development regulations therefore would also comply with SEPA. Petitioners
argue that the actions under consideration are different and there are undecided material facts
to be determined and the dispositive motion cannot be granted. The Board denies
Respondent’s motion, and will hear arguments on SEPA compliance at the Hearing on the
Merits. City of Walla Walla, Citizens for Good Governance and 1000 Friends of
Washington, v. Walla Walla County, EWGMHB, 02-2-0012c, Second Motion Order, (August
27, 2002).

e The use of previously prepared documents in this process was appropriate and not a violation
of the GMA or SEPA. The shortened process was to avoid duplication and was designed for
atime such as this where most of the work had aready been done. Saundra Wilma and Alan
D. Wilma, v. City of Colville, EWGMHB, 02-1-0007, Final Decision and Order, (September
4, 2002).

e The City does not contend that it considered alternatives asisrequired. This GMA action was
to change the zoning of the subject parcel of land to Commercial. It is not project specific
and is site specific. The range of aternatives is restricted. The maor aternative was no
action. Detailed options that deal with the specific project of Wal-Mart are being dealt with at
the permitting stage. Saundra Wilma and Alan D. Wilma, v. City of Colville, EWGMHB, 02-
1-0007, Final Decision and Order, (September 4, 2002).

e Therequirement for an interim ordinance has the sole purpose of protecting critical areasas a
whole until the balancing with other goals and the inclusion of public and local judgments by
local elected officials can be incorporated in the comprehensive plan. SEPA and “expanded
SEPA” have exceptions and thresholds that do not provide the interim protection envisioned
by the Act. Counties critical areas ordinances must include a standard of interim protection
in each category that all parties can rely on until the comprehensive plan can be adopted.
Merrill H. English and Project for Informed Citizens v. Board of County Commissioners of
Columbia County, EWGMHB 93-1-0002, Final Decision and Order (Nov. 12, 1993).

EWGMHB DIGEST OF DECISIONS 127 2"° EDITION REVISED 2002



In 1995, the Washington State L egislature expanded the Board's jurisdiction to include SEPA
actions taken to comply with the GMA as part of regulation reform legislation (RCW
36.70A.280). The stated purpose was to simplify regulatory compliance.  Standing for
issues before this Board is under the GMA and Cascade Columbia Alliance has adequately
demonstrated standing.

The Board finds that standing under the GMA is sufficient standing to raise SEPA issues
before this Board. This decision concurs with the ruling of the Western Washington Growth
Management Hearings Board in Achen, et a. v. Clark County WWGMHB No. 95-2-0067.
Cascade Columbia Alliance, v. Kittitas County, (Cascade Columbia Alliance) Case No. 98-
1-0007, Order on Motions, (3-1-99).

The fact that the Petitioners appealed the SEPA matter to the Hearing Examiner does not
render thisissue resjudicata. After such appeal they could have chosen to appeal to the
Superior Court or the Growth Management Hearings Board. They chose to seek review
before this Board. That is authorized under the GMA. RCW 36.70A.280(1). 01-1-0002c:
Loon Lake Property Owners Association, et al v. Stevens County; Order On Motions; (Apr.
23, 2001).

In 1995, the Washington State L egislature expanded the Growth Management Hearings
Board'sjurisdiction to include SEPA actions taken to comply with the GMA. Thereis
nothing in RCW 36.70A.280(1) that indicates alegidative intent to treat standing
requirements for a SEPA challenge different than any other GMA standing requirement. The
Hearings Board has no authority in the GMA to engraft a different and more rigorous
standing requirement for SEPA challenges than that which is set forth in the plan language of
the statute. The cases cited by the County do not apply to the question of whether a person
with “appearance standing” may bring a SEPA challenge under the GMA. We find no reason
to change our belief that standing for all issues raised before this Board should be measured
by the requirements of the GMA, RCW 36.70A.280(2)(b). 01-1-0002c: Loon Lake Property
Owners Association, et a v. Stevens County; Order On Motions; (Apr. 23, 2001).

The Washington State L egislature expanded the Board' s jurisdiction to include SEPA actions
taken to comply with the GMA. (RCW 36.70A.280). The Board has jurisdiction to review
the non-project specific County actions. The Board must determine if the EIS performed for
these actions was adequate. Lessdetail isrequired for an EIS on anon-project action. WAC
197-11-704(2)(b)(ii). A specific project shall undergo a much more rigorous SEPA review.
01-1-0002c: Loon Lake Property Owners Association, et a v. Stevens County; Amended
Final Decision and Order (October 26, 2001).

STIPULATION

Because the primary issue concerned the County’s failure to designate agricultural resource
lands in atimely manner pursuant to RCW 36.70A.170, which the County admitted it had not
done, a stipulation setting an agreed upon deadline for the performance of this action was
entered into by the parties and memorialized in the Board’ s “ Stipulated Agreement and Final
Decision and Order” dated June 22, 1994. Since this stipulation resolved the matter at hand,
the development of a record for this case was deemed unnecessary and none was produced.
City of Ellensburg, et al. v. Kittitas County, EWGMHB 94-1-0019, Order of Compliance
(Oct. 21, 1994).
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SUBJECT MATTER JURISDICTION

The Board does not have jurisdiction to review local government compliance with statutes
other than the Growth Management Act and SEPA compliance on GMA plans and
regulations. Similarly, the Board has no authority to impose a moratorium, to set aside
permits, or to enjoin construction. RCW 36.70A.300 limits the type of relief a Board can
grant to either finding a county in compliance or not in compliance with the Act. North
Cascades Conservation Council and Washington Environmental Council v. Chelan County
Board of Adjustment, EWGMHB 93-1-0001, Order on Dispositive Motions (May 21, 1993).

The Board finds that its jurisdiction extends only to matters specified in RCW 36.70A.280
(). Therefore, the Board lacks jurisdiction to determine whether a county violated other
statutes. North Cascades Conservation Council and Washington Environmental Council v.
Chelan County Board of Adjustment, EWGMHB 93-1-0001, Order on Dispositive Motions
(May 21, 1993).

A Growth Management Hearing Board does not have the jurisdiction to review an action of a
County pursuant to a non-GMA statute unless that statute was used to comply with the
requirements of the GMA. However, the Board has jurisdiction to determine if a land use
planning legidative action complies with the GMA, as long as there is a sufficient nexus
between the action and the GMA. The Board's jurisdiction is not to determine whether the
local government has properly enacted such non-GMA law, but the effect of the law passed
upon the County’s compliance with the GMA. Concerned Friends of Ferry County v. Ferry
County, (Concerned Friendsv. Ferry County) Case No. 99-1-0004, Order on Motion to
Dismiss, (9-29-99).

When we review Ferry County Ordinance #99-01, we will not determine if the county isin
compliance with the Washington Forest Practices Rules, WAC 222-20-050, but examine this
action to determine whether the County remains in compliance with the GMA. To do
otherwise would allow the myriad of other planning statutes to dramatically affect a County’s
Comprehensive Plan with no checks. Concerned Friends of Ferry County v. Ferry County,
(Concerned Friends v. Ferry County) Case No. 99-1-0004, Order on Motion to Dismiss,
(9-29-99).

SUMMARY JUDGMENT

Dispositive motions before the Growth Management Hearings Board are similar to a motion
for summary judgment in Superior Court. WAC 242-02-530. A dispositive motion must be
based upon uncontested material facts. If there is a dispute as to any material facts, the
Board will not grant the motion to dismiss. City of Cle Elum v. Kittitas County, et al,
EWGMHB 01-1-0003, Order on Motions, April 19,2001.

TRANSPORTATION

The road plan, adopted by the ordinance, effectuates the goal of placing collector roads away
from areas already developed with residences. The ordinance does not encourage urban
development without adequate facilities. Milo and Donna Bauder v. City of Richland, a
municipal corporation, EWGMHB 01-1-0005 Final Decision and order (August 16 2002).
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e The location of aroad or primary access road, which is not upon the subject property, does
not place the City in non-compliance. The location or relocation of aroad in acity or county
can affect landowners near and far. An action under the GMA is not prohibited by Goal 6
simply because the action has an effect upon people's property. While the subject change
appears to have a substantial impact upon access to and the timing of the access to the
Petitioners development, that alone does not make the action of the City non-GMA
compliant. The actions of the City are presumed to be in compliance with the GMA. The
Petitioners have not shown this Board that the actions of the City are in clearly erroneous and
a violation of the GMA. Milo and Donna Bauder v. City of Richland, a municipal
corporation, EWGMHB 01-1-0005 Final Decision and order (August 16 2002).

URBAN DENSITIES

e The GMA speaks of “a variety of rural densities’. RCW 36.70A.070(5)(b). However, the
density must still be rural, not urban. With one narrow exception, this Board has consistently
found that anything under 5-acre lots is urban. Clearly 2.5-acre lots are the clearest vehicle of
sprawl. Scattering these small lots around cities would continue what the GMA is trying to stop.
Services cannot be easily provided; each will have their own well, septic tank and other limited
infrastructure. This size lot is one of the most difficult to bring into a city if annexed. City of
Moses Lake v. Grant County, EWGMHB, 99-1-0016, Order on Remand, (April 17, 2002).

URBAN GROWTH AREAS (UGAS)

e The Act does not prohibit the reasonable inclusion of land over and above the acreage
necessary to accommodate the twenty-year growth projection. Save Our Butte Save Our
Basin Society v. Chelan County, EWGMHB 94-1-0001, Final Decision and Order (Jul. 1,
1994).

e The size of an urban growth area should equal the area required under the OFM growth
projection plus the area required by legitimate factors, reasonably evaluated and quantified,
needed to realize ajurisdiction’s “vision of urban development” that can be realized over the
next twenty-years. This definition allows a jurisdiction to achieve its legitimate needs, while
prohibiting sprawl. Save Our Butte Save Our Basin Society v. Chelan County, EWGMHB
94-1-0001, Final Decision and Order (Jul. 1, 1994).

e There are a variety of factors that each community should consider and evaluate in the
process of designating an urban growth area. The precise set of factors will depend upon the
particular circumstances of each community. Benton County Fire Protection District No. 1
v. Benton County, et al., EWGMHB 94-1-0023, Final Decision and Order (Apr. 25, 1995).

e The Board reaffirms that the size of an urban growth area should equal the area required
under the OFM growth projection plus the area required to realize a jurisdiction’s “vision of
urban development” that can be realized over the next twenty years. This definition alows a
community to achieve its legitimate needs, while prohibiting sprawl. The Board holds that
thisis the meaning of RCW 36.70A.110(2). Benton County Fire Protection District No. 1 v.
Benton County, et al., EWGMHB 94-1-0023, Final Decision and Order (Apr. 25, 1995).
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e RCW 36.70A.110(2) requires counties to “attempt to reach agreement with each city on the
location of an urban growth area within which the city islocated. If such an agreement is not
reached with each city located within the urban growth area, the county shall justify in
writing why it so designated the area an urban growth area.” Nowhere does the law require
the same for a disagreement as to the uses to be allowed in such UGAs. Wenatchee Valley
Mall Partnership, et al. v. Douglas County, EWGMHB 96-1-0009, Final Decision and Order
(Dec. 10, 1996).

e Cities are the foca points for growth. The Act intends growth will be centered on cities.
Thus, the boundaries of a UGA and the city limits of existing municipalities will be identical,
assuming the cities can accommodate all the projected growth. If not, areas must be
included, sufficient to permit the projected urban growth for the succeeding twenty years.
Knapp, et al. v. Spokane County, EWVGMHB 97-1-0015c, Final Decision and Order (Dec. 24,
1997).

e Counties planning under the GMA are required to designate an urban growth area or areas
within which urban growth shall be encouraged and outside of which growth can occur only
if is not urban in nature. RCW 36.70A.110. This is one of the fundamental requirements of
the GMA.

The first requirement listed above is key to the UGA concept. Cities are the focal points for
growth. The GMA intends growth will be centered on cities. Thus, the boundaries of a UGA
and the City limits of existing municipalities will be identical, assuming the cities can
accommodate all the projected growth. If not, areas must be included, sufficient to permit
the projected urban growth for the succeeding twenty years.

The requirement to adopt IUGASs involves both mandatory and discretionary elements.
Therefore, local legisative bodies must comply with the mandatory requirements of the
GMA but also have a great deal of flexibility to make choicesin complying. Asan example
of amandate, the GMA establishes population-planning projections upon which [UGAS must
be based. The Office of Financial Management (OFM) makes these exclusive projections for
each County; no discretion is permitted for local jurisdictions to use their own numbers.

On the other hand, local jurisdictions have great discretion in deciding how to accommodate
these projections in light of local circumstances and traditions. Thus, counties, as regional
governments, must choose how to configure I[UGASs to accommodate the forecasted growth
consistent with the goals and requirements of the GMA. Cities adso have discretion in
deciding specifically how they will accommodate the growth alocated to them by the
County, consistent with the goals and requirements of the GMA.

It must be pointed out the exercise of discretion is crucial. For example, just because an area
adjacent to a City is characterized by urban growth does not impose a requirement this
territory be included within an IUGA, unless existing cities cannot accommodate the
additional projected growth and it is otherwise an appropriate location for such growth. The
consequence of existing urbanized areas outside cities not being included within an IUGA is
simply that new urban development will not be permitted in those areas. Existing uses and
improvements may continue, subject to applicable laws. While an area falling within one of
the rank order exceptions listed above may be included within l[UGAS, it is hot mandatory it
be included.
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The IUGA is, as the City contends, a step in the development of the FUGA and the
Comprehensive Plan. The Washington State Legislature amended the GMA to add ITUGAs
due to a stated fear inappropriate urban development could occur unless an IUGA is
designated prior to the final passage of the Comprehensive Plan and the FUGA. The IUGA
is a placeholder. The IUGA can be modified as additional information is obtained through
the development of the Comprehensive Plan. Kenneth and Sandra Knapp et. al., v. Spokane
County, (Spokane County), EWGMHB Case No. 97-1-0015c¢, Order on Fourth Compliance
Hearing, (8-23-99).

e RCW 36.70A.110 requires planning cities and counties to designate an urban growth area or
areas within which urban growth shall be encouraged and outside of which growth can occur
only if it is not urban in nature. The city itself must be included within an UGA. Sub-
paragraph (2) of that section directs the County to include areas and densities sufficient to
permit the urban growth that is projected to occur in the city for the succeeding twenty-year
period. This projection was prepared by OFM. OFM establishes a range of population
projections rather than a single figure. The projections include a more likely population
scenario (medium) and a high and a low. The county would not be out of compliance with
the GMA if it used any number within the range. AN UGA determination may include a
reasonable land market supply factor and shall permit a range of urban densities and uses. “In
determining this market factor, cities and counties may consider local circumstances. Cities
and counties have discretion in their comprehensive plans to make many choices about
accommodating growth.” RCW 36.70A.110(2). 99-1-0013; Bert and Gayle Bargmann v.
Grant County; Final Decision and Order; (May 19, 2000).

The proper sizing and location of an UGA involves more than a simple mathematical
anaysis. A county, in sizing UGAs, appropriately considers many other factors. RCW
36.70A110(2) directs a county to establish an UGA boundary “sufficient to permit” urban
growth projections. The County must use GMA’s planning goals to guide the development
and adoption of the UGA. One of the primary purposes of the Act is to avoid sprawl and
direct new growth into UGAs. ). 99-1-0013; Bert and Gayle Bargmann v. Grant County;
Final Decision and Order; (May 19, 2000).

e The requirement that each existing city must be within an UGA is key to the UGA concept.
Cities are the focal points for growth. The Act intends growth to be centered on cities. Thus,
the boundaries of an UGA and the city limits of existing municipalities will be identical;
assuming the cities can accommodate all the projected growth. If not, areas must be included,
sufficient to permit the projected urban growth for the succeeding twenty years.

Local jurisdictions have a great deal of discretion in deciding how to accommodate these
projections in light of local circumstances and traditions. The Cities have the discretion in
deciding specifically how they will accommodate the growth allocated to them by the county
consistent with the goals and requirements of the Act. 99-1-0013; Bert and Gayle Bargmann
v. Grant County; Final Decision and Order; (May 19, 2000)

e Expansive UGAs violate the goals and requirements of the GMA because they allow
development in areas that would be prohibited within correctly sized UGAS. The existing city
limits of Ephrata contain more available lands than needed to accommodate the expected
growth in the next 20-year period. This was true even though the City and the County used
the highest estimate of population growth, reduced the available lands by 60% reduction
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factor and increased the population by a 25% market factor. 99-1-0013: Bert and Gayle
Bargmann v. Grant County; Final Decision and Order; (May 19, 2000)

e The GMA allows great discretion to each jurisdiction in their designation of an UGA. This
discretion alows the County/City to adopt the urban density and commercial and industrial
location desired by that jurisdiction. However this vision of urban development must be
exercised within the sideboards of the GMA and its goals. 99-1-0013: Bert and Gayle
Bargmann v. Grant County; Final Decision and Order; (May 19, 2000)

URBAN GROWTH

e The Growth Management Act, RCW 36.70A.110(1) requires urban growth to be prohibited
outside IUGAs or UGAs. Urban growth refers to the intensive use of land “to such a degree
asto be incompatible with the primary use of land for the production of food, other
agricultural products, or fiber, of the extraction of mineral resources, rural uses, rural
development, and natural resource lands designated pursuant to RCW 36.70A170...."” (RCW
36.70A.030(7)). 99-1-0001c: SaundraWilmaand Alan C. Wilma, et a v. Stevens County;
Order On Second Compliance Hearing; (Mar. 14, 2001)

e Permitting minimum lot sizes of 2.5 acres throughout the County would encourage sprawl
and not protect resource lands, critical areas and the rural nature of the non-urban areasin
Stevens County. The fact that certain restrictions apply to the siting of such small lotsis not
enough. During the interim period where there is no comprehensive plan, critical area
protections, or resource lands designation, the protection offered by these Short and Long
Plat Resolutions isinsufficient. 99-1-0001c: Saundra Wilmaand Alan C. Wilma, et a v.
Stevens County; Order On Second Compliance Hearing; (Mar. 14, 2001),

e The Growth Management Act, RCW 36.70A.110(1) requires urban growth to be prohibited
outside IUGAs or UGAs. Urban growth refers to the intensive use of land “to such a degree
as to be incompatible with the primary use of land for the production of food, other
agricultural products, or fiber, or the extraction of mineral resources, rural uses, rural
development, and natural resource lands designated pursuant to RCW 36.70A170...." (RCW
36.70A.030(7)).

Permitting minimum lot sizes of 2.5 acres and exemptions and variances allowing even
smaller lots throughout the County would encourage sprawl and not protect resource lands,
critical areas and the rural nature of the non-urban areas in Stevens County. The fact that
certain restrictions apply to the siting of such small lotsis not sufficient to achieve the goals
of the GMA. During the interim period where there is no Comprehensive Plan, compliant
Critical Areaordinance or Resource Lands designation, the protection offered by these short
and long plat regulations isinsufficient. 01-1-0002c: Loon Lake Property Owners
Association, et al v. Stevens County; Amended Final Decision and Order (October 26, 2001).

e Urban growth refers to the intensive use of land “to such a degree as to be incompatible with
the primary use of land for the production of food, other agricultural products, or fiber, or the
extraction of mineral resources, rural uses, rural development, and natural resource lands
designated pursuant to RCW 36.70A170...” To determine whether the County isin violation
of this provision and the goals of the GMA this Board looks not only at the minimum lot size
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listed, but also any exemptions or variances that would allow different lot sizes in the rural
areas of the County.

While exemptions and variances are common, they need to be strictly enforced and standards
must be developed to insure that the exemptions and variances are allowed only where they
do not interfere with the goals of the GMA. Because the County has not adopted a
comprehensive plan and the required elements contained therein, the interim regulations
prohibiting urban growth in rural areas are needed to preserve the rural character of that area
until the comprehensive plan decisions have been made. The exemptions and variances
listed in the Platting Ordinances can be applied throughout the rural areas and lack standards.
Variances can easily be granted, further encouraging spraw! prior to the adoption of the
County’s Comprehensive Plan. 01-1-0002c: Loon Lake Property Owners Association, et a
v. Stevens County; Amended Final Decision and Order (October 26, 2001).

e The Boards have held that five-acre lots in rura areas of a county will be subject to “increased
scrutiny” by the Board to assure, among other things, that the number, location, and configuration do
not constitute urban growth. In the Matter of the Petition of Peter E. Overton for a Declaratory
Ruling, CPSGMHB Case No. PDR 96-3-0001, February 36, 1996 (Notice of Decision Not to Issue
Declaratory Ruling) 1996 WL 650335, at *3-*5. But five-acre lots are not per se violative of the
GMA. The subject interim ordinance limits both the number and the location of five-acre lotsin rural
areas and is interim in nature. The interim ordinance allows fully 88 percent of the rural area within
the County to be zoned for lot sizes of twenty acres or larger. Further a moratorium on development
is placed upon industrial and commercial development presently totaling 11,360 acres. City of
Moses Lake v. Grant County, EWGMHB 01-1-0010, Final Decision and Order, November
20, 2001.

URBAN SERVICES
e RCW 36.70A.020(1)(2) states asfollows:

(1) Urban Growth. Encourage development in urban areas where adequate
public facilities and services exist or can be provided in an efficient
manner.

(2) Reduce sprawl. Reduce the inappropriate conversion of undeveloped
land into sprawling, low-density devel opment.

Consistent with these Planning goals, the Legislature explained, “In General, Cities are
the units of local government most appropriate to provide urban governmental services.

RCW 36.70A.110(4). City of Spokane v. Spokane County and City of Airway Heights,
EWGMHB, 02-1-0001, Final Decision and Order, (July 3, 2002).

e The Western Washington Growth Management Hearings Board (WWGMHB), Case No. 97-
2-0060, Abenroth, et al. v. Skagit Co., held it is inappropriate to establish a non-municipal
UGA in close proximity to a municipality with no plan for the transformance of governance.
Annexation and incorporation of urban areas within UGASs are the means to achieve this
transformation of local governance. City of Spokane v. Spokane County and City of Airway
Heights, EWGMHB, 02-1-0001, Final Decision and Order, (July 3, 2002).

EWGMHB DIGEST OF DECISIONS 134 2"° EDITION REVISED 2002



The City of Spokane isthe largest city in Eastern Washington and has shown they can and do
provide urban services to areas outside their UGA. It makes sense that the City should have
room to grow. They have shown that they can handle, along with special purpose districts,
the services needed. Both the GMA and Board decisions reflect that urban governmental
services should be provided by the cities. The City of Spokane has shown it can provide
those services. The Board finds the County has acted erroneously in excluding the City from
joint planning in the North Metro Area. City of Spokane v. Spokane County and City of
Airway Heights, EWGMHB, 02-1-0001, Final Decision and Order, (July 3, 2002).

Extending city services into rural areas of the county encourage urban growth. Thisis a
reason why the legislature prohibited the provision of those servicesin rural areas except for
where it can be shown to be necessary to protect the basic heath and safety. That is not the
case here. The Board has found Titles 4 and 5 out of compliance. Those titles encourage
urban densities in rural areas. The county must bring them into compliance. Part of the
solution isto not allow the provision of urban servicesin therural areas. RCW 36.70A.030. .
01-1-0002c: Loon Lake Property Owners Association, et a v. Stevens County; Amended
Final Decision and Order (October 26, 2001).

WETLANDS

The test is whether the designation meets the substantive requirements of the Act’s wetlands
definition, RCW 36.70A.030(18). Counties should exercise a high degree of local discretion,
but their discretion cannot be employed to justify an ordinance that fails to rise to the
minimum substantive requirements of the Act. Confederated Tribes and Bands of the
Yakima Indian Nation v. Yakima County, EWGMHB 94-1-0021, Final Decision and Order
(Mar. 10, 1995).

High quality and/or particularly vulnerable wetlands require greater protection that lowers
quality or less vulnerable wetlands. In order to provide the minimum level of protection for
high quality wetlands, one of two approaches is necessary. Either all wetlands must be
protected at alevel necessary to protect wetlands requiring the greatest level of protection or
a rating system can be used to differentiate wetlands of various quality levels and then
protections can be accorded in relation to the need of each particular quality level.
Confederated Tribes and Bands of the Yakima Indian Nation v. Yakima County, EWGMHB
94-1-0021, Final Decision and Order (Mar. 10, 1995).

Therequired level of protection of wetlands and riparian buffers must be reasonably based on
relevant science; however, a county has a range of discretion as to how exactly that level is
met. To the extent a county relies on other statutes as part of its protection scheme, they
should be referenced in the ordinance. A citizen should be able to understand what
protection elements exist by reading the ordinance. Confederated Tribes and Bands of the
Yakima Indian Nation v. Yakima County, EWGMHB 94-1-0021, Final Decision and Order
(Mar. 10, 1995).

Counties may use the National Wetlands Inventory as an information source for determining
the approximate distribution and extent of wetlands. Counties should consider using the
methodology in the Federal Manual for identifying and delineating jurisdiction wetlands,
cooperatively produced by the U.S. Army Corps of Engineers, United States Environmental
Protection Agency, United States Department of Soil Conservation Service and the United
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States Fish and Wildlife Service, that was issued in 1989, and Regulatory Guidance L etter
90-7 issued by the United States Corps of Engineers on November 29, 1990 for regulatory
delineations. Moore v. Whitman County, EWVGMHB 95-1-0002, Final Decision and Order
(Aug. 16, 1995).

e Petitioners contend the term “setback” is not defined, and includes only structures, not
limiting other development activity. The term “Buffer” is necessary to provide adequate
protection for wetlands and fish and wildlife habitat conservation areas.

The Board finds the language chosen by Ferry County is adequate for purposes of the broad
policy as outlined in the SACP. The protection of wetlands and fish and wildlife habitat
conservation areas will need further clarification and definition in the Critical Areas
Ordinance. Concerned Friends of Ferry County, v. Ferry County, (Ferry County),
EWGMHB Case No. 97-1-0018, Order on Compliance, (9-30-99).

e Many of the same problems identified for Section 500, above, exist here. The standard
buffer widths are too narrow. Any adjustments to these buffers must begin from a point
where al the wetlands will be protected. The individual adjustments may then be
considered. The best available science was not included here in a substantive way.

The exemptions found in subsection 5, the Administrative Variance in subsection 12 and the
notice and appeal provisions have the same problems here as identified above in Section 500.
However, subsection 13, the Modification Provisions for Existing Lots, does not have the
same defect found in the Fish and Wildlife ordinance, Section 500. This section limits the
eligible lots to those existing prior to the passage of this ordinance. Save Our Butte, Save Our
Basin Society, et. a., v. Chelan County (Chelan County), EWGMHB Case No. 94-1-0015,
Order on Compliance, (4-8-99).
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APPENDIX A - GLOSSARY OF ACRONYMS

ADU
AMIRD
APA
ARA
BAS
BMP
BOCC
CA
CAO
CARA
CFE
6{0)
CP
CPP
CTED
DOE
DNS
DR
EIS
EPF
FCC
FDO
FEIS
FFA
FWH
GHA
GMA, Act
GMHB
HMP
ILA
ILB
IUGA
LAMIRD
LOS
LUPP
MCPP
MPR
MO
NRL, RL
OFM
PFR
PHS
PUD
RAID
RO
SCS
SEPA
SMA
SMP
TDR
T™MZ
UGA
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Accessory Dwelling Units

Areas of More Intense Rural Development
Administrative Procedures Act

Aquifer Recharge Areas

Best Available Science

Best Management Practice

Board of County Commissioners
Critical Area

Critical Areas Ordinance

Critical Aquifer Recharge Area

Capital Facilities Element

Compliance Order

Comprehensive Plan

Countywide Planning Policy
Community, Trade & Economic Development, Department of
Department of Ecology

Determination of Nonsignificance
Development Regulation

Environmental Impact Statement
Essential Public Facility

Fully Contained Community

Final Decision and Order

Final Environmental Impact Statement
Frequently Flooded Area

Fish and Wildlife Habitat Conservation Areas (FWHCA)
Geologically Hazardous Area

Growth Management Act

Growth Management Hearings Board
Habitat Management Plan

Interlocal Agreement

Industrial Land Bank

Interim Urban Growth Area

Limited Areas of More Intensive Rural Development
Level of Service

Lands Useful for Public Purposes
Multi-County Planning Policies

Master Planned Resort

Motion Order

Natural Resource Land, Resource Land
Office of Financial Management
Petition for Review

WA Dept. of Fisheries and Wildlife Priority Species and Habitat Manual
Planned Unit Development

Rural Areas of Intense Development
Reconsideration Order

Soil Conservation Service

State Environmental Policy Act
Shoreline Management Act

Shoreline Master Program

Transfer of Development Rights

Traffic Management Zone

Urban Growth Area

137 2"° EDITION REVISED 2002



EWGMHB DIGEST OF DECISIONS 138 2"° EDITION REVISED 2002



APPENDIX B - GMA LEGISLATIVE HISTORY

1990

Laws of 1990, 1% Ex. Sess., ch. 17

1991

Laws of 1991, ch.
Laws of 1991, Sp. Sess., ch. 32

1992

Laws of 1992, ch.
Laws of 1992, ch.

1993

Laws of 1993, Sp. Sess., ch. 6
Laws of 1993, ch.

1994

Laws of 1994, ch.
Laws of 1994, ch.
Laws of 1994, ch.
Laws of 1994, ch.
Laws of 1994, ch.

1995

Laws of 1995, ch.
Laws of 1995, ch.
Laws of 1995, ch.
Laws of 1995, ch.
Laws of 1995, ch.
Laws of 1995, ch.
Laws of 1995, ch.
Laws of 1995, ch.
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207
227

478

249
257
258
273
307

49

190
347
377
378
382
399
400

139

1996

Laws of 1996, ch.
Laws of 1996, ch.
Laws of 1996, ch.

1997

Laws of 1997, ch.
Laws of 1997, ch.
Laws of 1997, ch.

1998

Laws of 1998, ch.
Laws of 1998, ch.
Laws of 1998, ch.
Laws of 1998, ch.
Laws of 1998, ch.

1999

Laws of 1999, ch.

2000

Laws of 2000, ch.
Laws of 2000, ch.

2001

167
239
325

382
402
429

112
171
249
286
289

315

36
196

Laws of 2001, 2nd sp. Sess., ch. 12

Laws of 2001, ch.

2002

Laws of 2002, ch.
Laws of 2002, ch.
Laws of 2002, ch.
Laws of 2002, ch.
Laws of 2002, ch.

326

68

212
154
320
306
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APPENDIX C - COURT DECISIONS

2002

Each case listed contains the following:

Case Name, Case Number, Wash Cite (if available), Pacific Reporter Cite (if available), WL Cite (if thereis
no Pacific Reporter cite), LEXIS Cite.

***|ndicates that the case is already listed in the digest, but thislist has the correct citations.

Timberlake Christian Fellowship v. King County, (NO. 49824-0-1), 2002 WL 31117270 (Wash.App. Div. 1,
Sep 23, 2002), 2002 Wash. App. LEXIS 2387, September 23, 2002, Filed.

City of Burien v. Central Puget Sound Growth Management Hearings Bd., (NO. 27560-1-11), 53 P.3d 1028
(Wash.App. Div. 2, Sep 13, 2002), 2002 Wash App. LEXIS 2218, September 13, 2002, Filed.

Chelan County v. Nykreim, (NO. 71067-8), 146 Wash.2d 904, 52 P.3d 1 (Wash., Jul 25, 2002), 2002 Wash.
LEXIS 481, January 17, 2002, Argued, July 25, 2002, Filed.

Isla Verde Intern. Holdings, Inc. v. City of Camas, (NO. 69475-3), 146 Wash.2d 740, 49 P.3d 867 (Wash.,
Jul 11, 2002), 2002 Wash. LEXIS 468, July 11, Filed.

Holbrook, Inc. v. Clark County, (NO. 27216-4-11), 112 Wash.App. 354, 49 P.3d 142 (Wash.App. Div. 2,
Jun 28, 2002), 2002 Wash. App. LEXIS 1493, June 28, 2002, Filed.

Mossano v. Kitsap County, (NO. 26696-2-11), 112 Wash.App. 1029, 2002 WL 1398059 (Wash.App. Div. 2,
Jun 28, 2002), 2002 Wash. App. LEXIS 1498, June 28, 2002, Filed.

Manke Lumber Co., Inc. v. Central Puget Sound Growth Management Hearings Bd., (NO. 26580-0-11), 111
Wash.App. 1041, 2002 WL 1004187 (Wash.App. Div. 2, May 17, 2002), 2002 Wash. App. LEXIS 1764
May 17, 2002, Decided. UNPUBLISHED OPINION, Reported in Full-text Format at: 2002 Wash. App.
LEXIS 1161.

Manke Lumber Co., Inc. v. Central Puget Sound Growth Management Hearings Bd., (NO. 26580-0-I11), 53
P.3d 1011 (Wash.App. Div. 2, May 17, 2002), 2002 Wash. App. LEXIS 1161, May 17, 2002, Filed. The
Publication Status of this Document has been Changed by the Court from Unpublished to Published June
20, 2002. As Modified June 20, 2002.

Daines v. Spokane County, (NO. 20322-1-111), 111 Wash.App. 342, 44 P.3d 909 (Wash.App. Div. 3, Apr
23, 2002), 2002 Wash. App. LEX1S 682, April 23, 2002, Filed.

Montlake Community Club v. Central Puget Sound Growth Management Hearings Bd., (NO. 46708-5-1),
110 Wash.App. 731, 43 P.3d 57 (Wash.App. Div. 1, Apr 01, 2002), 2002 Wash. App. LEXIS 535, April 1,
2002, Filed, Order Denying Motion for Reconsideration July 17, 2002, Reported at: 2002 Wash. App.
LEXIS 1731.

Garrett v. Western Washington Growth Management Hearings Bd., (NO. 47418-9-1), 110 Wash.App. 1070,
2002 WL 454546 (Wash.App. Div. 1, Mar 25, 2002), 2002 Wash. App. LEXIS 491, March 25, 2002, Filed.
UNPUBLISHED OPINION.

Grant County Fire Protection Dist. No. 5 v. City of Moses Lake, (NO. 70090-7, 70499-6), 145 Wash.2d
702, 42 P.3d 394 (Wash., Mar 14, 2002), 2002 Wash. LEXIS 178, March 20, 2001, Oral Argument, March
14, 2002, Filed.

Grandmaster Sheng-Yen Lu v. King County, (NO. 47647-5-1), 110 Wash.App. 92, 38 P.3d 1040, 2002
Wash. App. LEXIS 148, January 28, 2002, Filed.

Jensen v. City of Everett, (NO. 47077-9-1), 109 Wash.App. 1048, 2001 WL 1637744 (Wash.App. Div. 1,
Dec 17, 2001), 2001 Wash. App. LEXIS 2749, December 17, 2001, Filed. UNPUBLISHED OPINION.
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Wilma v. Sevens County Convassing Bd., (NO. 17354-2-111), 109 Wash.App. 1042, 2001 WL 1572433
(Wash.App. Div. 3, Dec 11, 2001), 2001 Wash. App. LEXIS 2692, December 11, 2001, Filed.
UNPUBLISHED OPINION.

***North Kitsap Coordinating Council v. Kitsap County, (NO. 46624-1-1), 108 Wash.App. 1028, 2001 WL
1155774 (Wash.App. Div. 1, Oct 01, 2001), 2001 Wash. App. LEXIS 3009, October 1, 2001, Decided,
Reported in Full-Text Format at: 2001 Wash. App. LEXIS 2232.

***The Cooper Point Assn v. Thurston County, (NO. 26425-1-11), 108 Wash.App. 429, 31 P.3d 28
(Wash.App. Div. 2, Sep 14, 2001), 2001 Wash. App. LEXIS 2082, September 14, 2001, Filed, Review or
Rehearing granted: 2002 Wash. LEXIS 203, April 2, 2002.

Alberg v. King County, (NO. 44893-5-1, 45554-1-1, 45951-1-1), 108 Wash.App. 1005, 2001 WL 1011935
(Wash.App. Div. 1, Sep 05, 2001), 2001 Wash. App. LEXIS 2083, September 4, 2001, Filed.
UNPUBLISHED OPINION. Petition for Review Denied June 4, 2002, Reported at: 2002 Wash. LEXIS
352.

Sammamish Community Council v. City of Bellevue, (NO. 47252-6-1, 47786-2-1), 108 Wash.App. 46, 29
P.3d 728 (Wash.App. Div. 1, Aug 20, 2001), 2001 Wash. App. LEX1S 1957, August 20, 2001, Filed,
Petition for Review Denied April 2, 2002, Reported at: 2002 Wash. LEXIS 239.

Citizens for Natural Habitat v. City of Lynnwood, (NO. 46524-4-1), 107 Wash.App. 1054, 2001 WL 950827
(Wash.App. Div. 1, Aug 20, 2001), 2001 Wash. App. LEXIS 1985, August 20, 2001, Filed.
UNPUBLISHED OPINION. Reported in Table Case Format at: 2001 Wash. App. LEXIS 3414.

Bernert v. Kitsap County, (NO. 26248-7-11), 107 Wash.App. 1045, 2001 WL 898735 (Wash.App. Div. 2,
Aug 10, 2001), 2001 Wash. App. LEXIS 1886, August 10, 2001, Filed. UNPUBLISHED OPINION.
Reported in Table Case Format at: 2001 Wash. App. LEXIS 3380.

STAT v. Clark County, (NO. 26067-1-11), 107 Wash.App. 1045, 2001 WL 898758 (Wash.App. Div. 2, Aug
10, 2001), 2001 Wash. App. LEXIS 1889, August 10, 2001, Filed. UNPUBLISHED OPINION. Petition for
Review Denied March 5, 2002, Reported at: 2002 Wash. LEXIS 167. Reported in Table Case Format at:
2001 Wash. App. LEXIS 3379.

*** Somers v. Shohomish County, (NO. 41710-0-1), 105 Wash.App. 937, 21 P.3d 1165 (Wash.App. Div. 1,
Apr 23, 2001), 2001 Wash. App. LEX1S 836, April 23, 2001, Filed.

*** Citizens for Responsible and Organized Planning (CROP) v. Chelan County, (NO. 17795-5-111), 105
Wash.App. 753, 21 P.3d 304 (Wash.App. Div. 3, Apr 10, 2001), 2001 Wash. App. LEX1S 586, April 10,
2001, Filed.

***MOAB Irr. Dist. No. 20 v. State Boundary Review Bd. for Spokane County, (NO. 19186-9-111), 105
Wash.App. 1029, 2001 WL 293137 (Wash.App. Div. 3, Mar 27, 2001), 2001 Wash. App. LEXI1S 1221,
March 27, 2001, Decided, DECISION WITHOUT PUBLISHED OPINION.

***_anev. Central Puget Sound Growth Management Hearings Bd., (NO. 46773-5-1), 105 Wash.App.
1016, 2001 WL 244384 (Wash.App. Div. 1, Mar 12, 2001), 2001 Wash. App. LEXIS 1025, March 12,
2001, Decided, DECISION WITHOUT PUBLISHED OPINION.

Wells v. Whatcom County Water Dist. No. 10, (NO. 47262-3-1), 105 Wash.App. 143, 19 P.3d 453
(Wash.App. Div. 1, Mar 05, 2001), 2001 Wash. App. LEX1S 370, March 5, 2001, Filed.

Ahmann-Yamane, LLC v. Tabler, (NO. 19204-1-111), 105 Wash.App. 103, 19 P.3d 436 (Wash.App. Div. 3,
Mar 01, 2001); 2001 Wash. App. LEXIS 345, March 1, 2001, Filed, Petition for Review Denied September
5, 2001, Reported at: 2001 Wash. LEXIS 586. Order Correcting Opinion April 3, 2001.

***Moore v. Whitman County, (NO. 69053-7), 143 Wash.2d 96, 18 P.3d 566 (Wash., Feb 22, 2001), 2001
Wash. LEXIS 140, June 2, 2000, Argued, February 22, 2001, Filed.

2001

North Kitsap Coordinating Council v. Kitsap County, No. 46624-1-1, COURT OF APPEALS OF
WASHINGTON, DIVISION ONE, 2001 WL 1155774, 2001 Wash. App. LEXIS 2232; October 1,
2001, Filed; UNPUBLISHED OPINION.
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Cooper Point Association v. Thurston County, No. 26425-1-11, COURT OF APPEALS OF
WASHINGTON, DIVISION ONE, 108 Wn. App. 429, 31 P.3d 28; September 14, 2001, Filed.
Sammamish Community Council v. City of Bellevue, Nos. 47252-6-1, 47786-2-1, COURT OF APPEALS
OF WASHINGTON, DIVISION ONE, 108 Wn. App. 46, 29 P.3d 728; August 20, 2001, Filed.
Abercrombie v. Chelan County, No. 19641-1-111, COURT OF APPEALS OF WASHINGTON,
DIVISION THREE, 2001 WL 772495, 2001 Wash. App. LEXIS 1487; July 10, 2001, Filed;
UNPUBLISHED OPINION; September 11, 2001, Order Granting Motion for Extension and Order
Denying Motion for Reconsideration.

Somersv. Shohomish County, No. 41710-0-1, COURT OF APPEALS OF WASHINGTON, DIVISION
ONE, 105 Wn. App. 937, 21 P.3d 1165; April 23, 2001, Filed; Reconsideration Denied June 5, 2001.
Citizens for Responsible and Organized Planning v. Chelan County, No. 17795-5-111, COURT OF
APPEALS OF WASHINGTON, DIVISION THREE, 105 Wn. App. 753, 21 P.3d 304; April 10, 2001,
Filed.

Moab Irrigation District v. Washington State Boundary Review Board for Sookane County, No. 19186-
9-111, COURT OF APPEALS OF WASHINGTON, DIVISION THREE, 2001 WL 293137, 2001 Wash.
App. LEX1S 492; March 27, 2001, Filed; UNPUBLISHED OPINION.

Lanev. Central Puget Sound Growth Management Hearings Board, No. 46773-5-1, COURT OF
APPEALS OF WASHINGTON, DIVISION ONE, 2001 WL 244384, 2001 Wash. App. LEXIS 425;
March 12, 2001, Filed; UNPUBLISHED OPINION.

Moore v. Whitman County, No. 69053-7, SUPREME COURT OF WASHINGTON, 143 Wn.2d 96; 18
P.3d 566; 2001 Wash. LEXIS 140, September 26, 2000, Argued, February 22, 2001, Filed, As Corrected
February 26, 2001.

2000

Scott v. City of Seattle, No. 44704-1-1, COURT OF APPEALS OF WASHINGTON, DIVISION ONE,
103 Wn. App. 1059; 2000 Wash. App. LEXIS 2559, December 26, 2000, Filed.

King County v. Central Puget Sound Growth Management Hearings Board, (Green Valley), No. 68284-
4, SUPREME COURT OF WASHINGTON, 142 Wn.2d 543; 14 P.3d 133; 2000 Wash. LEXIS 834,
May 31, 2000, Oral Argument, December 14, 2000, Filed

Faben Point Neighborsv. City of Mercer Island, No. 44847-1-1, COURT OF APPEALS OF
WASHINGTON, DIVISION ONE, 102 Wn. App. 775; 11 P.3d 322; 2000 Wash. App. LEXIS 1602,
August 28, 2000, Filed.

Sewart v. Review Bd., No. 42041-1-1, COURT OF APPEALS OF WASHINGTON, DIVISION ONE,
100 Wn. App. 165; 996 P.2d 1087; 2000 Wash. App. LEXIS 1382, August 3, 2000, Filed

Wenatchee Sportsmen Association v. Chelan County, NO. 67785-9, SUPREME COURT OF
WASHINGTON, 141 Wn.2d 169; 4 P.3d 123; 2000 Wash. LEXIS 472, November 18, 1999, Oral
Argument, July 20, 2000, Filed

Association of Rural Residents v. Kitsap County, NO. 68027-2, SUPREME COURT OF
WASHINGTON, 141 Wn.2d 185; 4 P.3d 115; 2000 Wash. LEXI1S 473, November 18, 1999, Ora
Argument, July 20, 2000, Filed

WEells v. Western Washington Growth Management Hearings Board, No. 43028-9-1 linked with: No.
43397-1-1, COURT OF APPEALS OF WASHINGTON, DIVISION ONE, 100 Wn. App. 657; 997 P.2d
405; 2000 Wash. App. LEXIS 583, April 10, 2000, Filed.

Manke Lumber Co. v. Central Puget Sound Growth Management Hearings Board, No. 23599-4-11,
COURT OF APPEALS OF WASHINGTON, DIVISION TWO, 2000 Wash. App. LEXIS 356, March 3,
2000, Filed. (Unpublished Opinion at, 99 Wn. App. 1050)

Caswell v. Pierce County, No. 41882-3-1, COURT OF APPEALS OF WASHINGTON, DIVISION
ONE, 99 Wn. App. 194; 992 P.2d 534; 2000 Wash. App. LEXIS 163, January 31, 2000, Filed.
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1999

New Castle Investments v. City of LaCenter, No. 23954-0-11, COURT OF APPEALS OF
WASHINGTON, DIVISION TWO, 98 Wn. App. 224; 989 P.2d 569; 1999 Wash. App. LEXIS 064,
December 10, 1999, Filed

City of Des Moines v. Puget Sound Regional Council, No. 43100-5-1, COURT OF APPEALS OF
WASHINGTON, DIVISION ONE, 98 Wn. App. 23; 988 P.2d 27; 1999 Wash. App. LEXIS 1940,
November 15, 1999, Filed

City of Des Moines v. Puget Sound Regional Council, No. 42306-1-1, COURT OF APPEALS OF
WASHINGTON, DIVISION ONE, 97 Wn. App. 920; 988 P.2d 993; 1999 Wash. App. LEXIS 1943,
November 15, 1999, Filed

Clark County Citizens United, Inc. v. Clark County Natural Resources Council, NO. 68105-8,
SUPREME COURT OF WASHINGTON, 139 Wn.2d 1002; 989 P.2d 1136; 1999 Wash. LEXIS 782,
November 2, 1999, Decided

King County v. Central Puget Sound Growth Management Hearings Board, (Bear Creek) No. 66904-0,
SUPREME COURT OF WASHINGTON, 138 Wn.2d 161; 979 P.2d 374; 1999 Wash. LEXIS 434,
January 14, 1999, Oral Argument, June 10, 1999, Filed, As Amended by Order of the Supreme Court
September 22, 1999, Reported at: 1999 Wash. LEXIS 636. Reconsideration Granted September 22,
1999.

Buckles v. King County, No. 98-35270, UNITED STATES COURT OF APPEALS FOR THE NINTH
CIRCUIT, 191 F.3d 1127; 1999 U.S. App. LEXIS 21612; 99 Cal. Daily Op. Service 7504, July 15,
1999, Argued and Submitted, Seattle, Washington, September 10, 1999, Filed

City of Bellevue v. East Bellevue Community Council, No. 67157-5, SUPREME COURT OF
WASHINGTON, 138 Wn.2d 937; 983 P.2d 602; 1999 Wash. LEXIS 625, May 20, 1999, Ora
Argument Date, September 9, 1999, File.

Honesty in Environmental Analysis & Legislation v. CPSGMHB, No. 40939-5-1, COURT OF APPEALS
OF WASHINGTON, DIVISION ONE, 96 Wn. App. 522; 979 P.2d 864; 1999 Wash. App. LEXIS 1112,
June 21, 1999, Filed

Duwamish Valley Neighborhood Preservation Coalition v. CPSGMHB, No. 41523-9-1, COURT OF
APPEALS OF WASHINGTON, DIVISION ONE, 97 Wn. App. 98; 982 P.2d 668; 1999 Wash. App.
LEXIS 1545, August 23, 1999, Filed, PUBLISHED IN PART

Diehl v Mason County, No. 22540-9-11, COURT OF APPEALS OF WASHINGTON, DIVISION TWO,
94 Wn. App. 645; 972 P.2d 543; 1999 Wash. App. LEX1S 429, March 5, 1999, Filed

Glenrose Community Assn v. City of Spokane, No. 16822-1-111, COURT OF APPEALS OF
WASHINGTON, DIVISION THREE, PANEL EIGHT, 93 Wn. App. 839; 971 P.2d 82; 1999 Wash.
App. LEXIS 472, February 4, 1999, Filed, As Amended by Order of the Appellate Court February 26,
1999; Reported at: 971 P. 2d 82; 1999 Wash. App. LEXIS 436.
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1998

Gastineau v. City of Bothell, No. 42979-5-1, COURT OF APPEALS OF WASHINGTON, DIVISION
ONE, 1998 Wash. App. LEXIS 1785, December 28, 1998, Filed. (Decision without Published Opinion
at, 93 Wn. App. 1045; 1998 Wash. App. LEXIS 2102)

King County v. CPSGMHB, No. 66904-0, SUPREME COURT OF WASHINGTON, 136 Wn.2d 1020;
969 P.2d 1063; 1998 Wash. LEXIS 896, November 12, 1998, Filed, DECISION WITHOUT
PUBLISHED OPINION

Litowitz v. Central Puget Sound Growth Management Hearings Board, No. 40399-1-1, COURT OF
APPEALS OF WASHINGTON, DIVISION ONE, 93 Wn. App. 66; 966 P.2d 422; 1998 Wash. App.
LEXIS 1567, November 9, 1998, Filed

Project For Informed Citizens v. Columbia County, No. 21054-1-11, COURT OF APPEALS OF
WASHINGTON, DIVISION TWO, 92 Wn. App. 290; 966 P.2d 338; 1998 Wash. App. LEXIS 1295,
September 4, 1998, Filed,

King County v. Central Puget Sound Growth Management Hearings Board, No. 39333-2-1, NO. 39914-
4-1, No. 40310-9-1, COURT OF APPEALS OF WASHINGTON, DIVISION ONE, 91 Wn. App. 1; 951
P.2d 1151; 1998 Wash. App. LEXIS 344, March 2, 1998, Filed, As Modified August 6, 1998.

City of Redmond v. Central Puget Sound Growth Management Hearings Board, No. 65863-3,
SUPREME COURT OF WASHINGTON, 136 Wn.2d 38; 959 P.2d 1091; 1998 Wash. LEXIS 575,
August 6, 1998, Filed

Kagit Surveyors & Eng'rs, LLC v. Friends of Skagit County, No. 64798-4, SUPREME COURT OF
WASHINGTON, 135 Wn.2d 542; 958 P.2d 962; 1998 Wash. LEXIS 473, June 25, 1998, Filed

1997

Citizens for Mount Vernon v. City of Mount Vernon, No. 63823-3, SUPREME COURT OF
WASHINGTON, 133 Wn.2d 861; 947 P.2d 1208; 1997 Wash. LEXIS 814, May 20, 1997, Ord
Argument, December 18, 1997, Filed

Halev. Isand County, No. 39223-9-1, COURT OF APPEALS OF WASHINGTON, DIVISION ONE,
88 Wn. App. 764; 946 P.2d 1192; 1997 Wash. App. LEXIS 1897, November 17, 1997, Filed

Clean v. City of Spokane, 65262-7, SUPREME COURT OF WASHINGTON, 133 Wn.2d 455; 947 P.2d
1169; 1997 Wash. LEXIS 736, June 18, 1997, Ora Argument, November 13, 1997, Filed

Children’s Alliance v. City of Bellevue, No. C95-905Z, UNITED STATES DISTRICT COURT
FORTHE WESTERN DISTRICT OF WASHINGTON, SEATTLE DIVISION, 950 F. Supp. 1491,
1997 U.S. Dist. LEXIS 287, January 8, 1997, Decided, January 8, 1997, FILED, ENTERED

1996

Postema v. Shohomish County, No. 37389-7-1, COURT OF APPEALS OF WASHINGTON, DIVISION
ONE, 83 Wn. App. 574; 922 P.2d 176; 1996 Wash. App. LEXIS 356, September 9, 1996, FILED,
Petition for Review Denied April 4, 1997, Reported at: 1997 Wash. LEXIS 176.

1995

Matson v. Clark County Board of Commissioners, No. 17452-9-11, COURT OF APPEALS OF
WASHINGTON, DIVISION TWO, 79 Wn. App. 641; 904 P.2d 317; 1995 Wash. App. LEXIS 451,
November 1, 1995, Filed

Vashon Island Comm. For Self-Government v. Washington State Boundary Review Board, No. 62306-6,
SUPREME COURT OF WASHINGTON, 127 Wn.2d 759; 903 P.2d 953; 1995 Wash. LEXIS 218, June
20, 1995, Oral Argument, October 12, 1995, Filed
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1994

Whatcom County v. Brisbane, No. 60655-2, SUPREME COURT OF WASHINGTON, 125 Wn.2d 345;
884 P.2d 1326; 1994 Wash. LEXIS 704, December 8, 1994, Filed

Shohomish County Property Rights Alliance v. Shohomish County, No. 33287-2-1, COURT OF
APPEALS OF WASHINGTON, DIVISION ONE, 76 Wn. App. 44; 882 P.2d 807; 1994 Wash. App.
LEXIS 432, September 19, 1994, Filed, Order Granting Publication October 24, 1994. Order Changing
Opinion October 28, 1994, Reported at: 1994 Wash. App. LEXIS 440. As Corrected.

Save Our State Park v. Board of Clallam County Commissioners, No. 15853-1-11, COURT OF
APPEALS OF WASHINGTON, DIVISION TWO, 74 Wn. App. 637; 875 P.2d 673; 1994 Wash. App.
LEXIS 275, June 24, 1994, Filed, As Amended July 15, 1994.

Jones v. King County, No. 33150-7-1, COURT OF APPEALS OF WASHINGTON, DIVISION ONE,
74 Wn. App. 467; 874 P.2d 853; 1994 Wash. App. LEXIS 255, April 18, 1994, Filed, Ordered Published
June 6, 1994,

Shohomish County v. Anderson, No. 60672-2, SUPREME COURT OF WASHINGTON, 123 Wn.2d
151; 868 P.2d 116; 1994 Wash. LEXIS 62, January 27, 1994, Decided, January 27, 1994, Filed

1993

King County v. Washington State Boundary Review Board, No. 59249-7, SUPREME COURT OF
WASHINGTON, 122 Wn.2d 648; 860 P.2d 1024; 1993 Wash. LEXIS 315, November 4, 1993, Decided,
November 4, 1993, Filed
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